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BINH LUAN TOI VI PHAM QUY DINH
VE THAM GIA GIAO THONG DUONG BO TRONG
BO LUAT HINH SU NAM 2015

_‘I |

nim 2015).

DINH CONG THANH"

Tom tét: By lugt Hink sw ndm 2015 ¢6 nhiéu thay déi co ban, toan
dién 50 v6i B lugt Hinh sy nim 1999, cd vé Phdn chung vi Phin cic
i pham cy thé. Bai viét nay, téc gid dé cip dén mpt s6 vin aé cén
dwye nhin thirc va dp dung ding dbi vii t3i "Vi pham quy dinh vé
tham gia giao thong dwong bp" quy dinh tai Didu 260 By lugt Hinh
sw ndm 2015 sita dbi, bé sung nim 2017 — sau déy viét it 1a BLHS

Tir khba: BS ludt Hinh s ndm 2015; 13i vi pham quy dinh vé tham gia giao thong duong
b@; diéu khién phuong tién giao théng diong bg.

Ngdy nhdn bai: 24/11/2017; Ngay phan bién ddnh gid va sira chita: 11/12/2017; Ngay

duyét ding: 21/12/2017.

1. Khiai niém phdp ly

Tai vi pham quy dinh vé tham gia giao
théng dudmg bd duge quy dinh tai Didu
260 BLHS ndm 2015, theo d6, vi pham
quy dinh vé tham gia giao théng duong bd
14 hanh vi nguy biém cho & héi do ngudi
c0 nang lyc trach nhiém hinh sy thye hién
khi tham gia giao thong dudng bj, vi
pham céc quy dinh vé tham gia giao théng
dudng bd, ghy thiét hai cho tinh mang
hodc gy thiét hai v& sirc khoé hodc tai sin
ciia ¢co quan, té chire, cong dén.
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2. Dén hiéu phap 1y cia tdi “Vi pham
quy dinh vé tham gia giao thong duwimg bp”

2.1. Chii thé ciia tpi pham

Chit thé cia i pham theo Didu 260
phéi tuén thi nhitg quy dinh chung. Cin
cir quy dinh tai Diéu 8, Piéu 12 BLHS
nam 2015, chi thé ti pham theo Didu 260
14 ngudi c6 ning hre trach nhiém hinh sy,
tir dut 16 tudi trés Ién.

*Thac si, Ph6 Vign trudng Vién kiém sat

nhén dén huyén Hung Nguyén, tinh Nghé An.
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Mit khéc, cin huu ¥ 1 Diéu 260 BLHS
nam 2015 d thay ddi tén t9i danh “Vi pham
quy dinh vé& tham gia giao thong dudng
bo”, trong khi d6, Didu 202 BLHS nim
1999 14 t6i “Vi pham quy dinh v& didu
khién phirong ti¢n giao théng dudng bo”.
Nhu vay, véi viéc sit dung thudt ngit “tham
gia giao thong dudng b”, pham vi ni ham
chi thé réng hon, Ngudi diéu khién phuong
tién giao thong cling 14 ngudi tham gia giao
thong, nhung ngudi tham gia giao thdng cd
thé khong phéi 12 nguéi diéu khién phuong
tién giao thong. Néu nhw trong BLHS néim
1999, chii thé ciia toi pham ndy chi 12 ngudi
“ngudi didu khién phuong tién giao thong
dudmg bo”, tire 13 ngwdi truc tiép diéu khién
xe co gidi, xe thd so, xe mdy chuyén ding
tham gia giao thong duémg bd méi 1a chia
thé ciia t51 danh quy dinh tai Didu 202
BLHS nédm 1999. Tuy nhién, theo quy dinh
tai Didu 260 BLHS nim 2015, ngudi nio
“tham gia giao thong duwong bo” néu dap
img du didu kién v& 46 tudi, niing Iec hanh
vi ma c6 13i va dé xay ra hiu qué theo quy
dinh cia diéu lujt thi déu 13 chi thé cha toi
danh nay.

Nhir vy, chi thé & déy bao gdm ca
ngui didu khién phuong tién tham gia giao
thong duong bd; ngudi didu khién, din dit
siic vat va ngudi di bd trén duong bd. Do
d6, tir ngay 01/01/2018, ngudi diéu khién,
din dit stic vt va ngudi di bd trén dudng
b5 vi pham quy dinh v tham gia giao théng
dudmg b§, gay hiu qui quy dinh tai Didu
260 BLHS nim 2015 thi xir 1y v& t6i “Vi
pham quy dinh v& tham gia giao théng
dudmg bd” chir khéng phai vé i “Cén try
giao thdng dudmg bd” nhw trude day.

Vi viée thay dbi tén goi nhw trén, Pidu
260 BLHS d3 co ban gidi quyét dugc
nhimg vuéng méc ciing nhe nhidu quan
diém khic nhau trong qua irinh 4p dung
phép luit so véi Didu 202 BLHS nim
1999 nhu: Pidu khién xe chuyén dimg
tham gia giao théng pham t5i gi; dp dung
diéu luat ndo d6i véi ngudi di bo, ngudi
dan dét stic vit qua duong vi pham quy
dinh v& tham gia giao théng dudmg b...
Tir 01/01/2018, nhiing hanh vi trén déu
thudc d6i twong diéu chinh cia Didu 260
BLHS nim 2015.

2.2. Khich thé ciia 1gi pham

Pham vi va néi ham khach thé t3i pham
theo Pidu 260 BLHS nam 2015 giir
nguyén giéng nhu Pidu 202 BLHS nim
1999, d6 13 trdt ty an todn giao théng
duomg b6, Dbi tuong ma t6i pham tic
d6ng truc tiép 1 tinh mang, stic khée con
ngudi, tai san cia Nha mroc, b chirc va
cong dan.

2.3. Mt khdch quan ciia tji pham

2.3.1. Vé hanh vi khdch quan

Hanh vi vi pham céc quy dinh vé& diéu
khién phurong tién giao thong dudng bd 12
khong chip hanh hoic chip hinh khéng
dly du cac quy dinh khi tham gia giao
théng dudng bd. Vi du: Di khong ding
tuyén dudng, phén dudng; di qua tbe do,
tranh, vuot trai phép... Cic quy dinh nay
thé hién cu thé trong Luit giao théng
dudng bb va cic vin ban huéng din cia
cac ¢o quan ¢o thim quyén.

Péi v6i ngudi diéu khién phuong tign:
La ngudi tryc tiép didu khién phuong tién
tham gia giao théng duong bd, hanh vi
khach quan cia ho 13 cac hanh vi vi pham
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céc quy dinh v& diéu khién phuong tién
tham gia giao thong dudng bd, bao gbm:
Phuong tién giao thong co gigi dudng bd,
phuong tién giao théng thd so dudng bd,
xe may chuyén ding. Cuy thé 13 vi pham
céac quy dinh trong Luét giao thong dudng
bd va cac vidn ban quy pham phap luat
lién quan.

Dbi véi ngudi tham gia giao thong
dudng bo khic (ngudi didu khidn, din
dét st vét; ngudi di bd trén dudng bd),
hanh vi khach quan ctia ho 12 vi pham cic
quy dinh v& tham gia giao théng dudng
b nhur din dét siic vt qua dudng, di bd
trén duong bd khong ding quy dinh, gdy
tai nan...

2.3.2. Vé hdu qud

Khi xéc dinh hdu qua ciia t9i pham theo
Piéu 260 BLHS niim 2015 cin chi ¥ hai
nfi dung:

Thir nhdt, Diéu 260 BLHS nam 2015
quy dinh héu qua thiét hai v& tai san tinh
riéng, khong gép chung voi thiét hai vé
tinh mang, sirc khoe khi xac dinh tinh tiét
dinh t61 va dinh khung hinh phat.

Piéu 260 BLHS niam 2015 da phap dién
héa ndi dung co ban tinh thén Théng tu
lién tich sb 09/2013/TTLT-BCA-BQP-BTP-
VKSNDTC-TANDTC ngay 28/8/2013
(Théng tw lién tich s 09/2013) cua B¢
Céng an, B3 Qudc phong, Bd Tu phap,
Vién kiém sat nhan dan t5i cao va Toa dn
nhén dén t§i cao huéng din 4p dung mét
$6 quy dinh tai Chrong XIX cia BLHS vé
cac tdi xam pham trit ty, an toan giao
thong. Theo d6, hiu qua t§i pham dwgc
dinh luong cu thé, & ring. Tuy nhién,
nghién ctru k¥ diéu ludt ching t6i thdy co
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mét sb diém thay dbi so véi trude ddy. Néu
nhu tai BLHS nam 1999 va tai Thong tw
lién tich s 09/2013, huéng dén thiét hai
vé tii sin trong mot sé truéng hop dugc
tinh gop véi thiét hai v& sirc khoe, tinh
mang d& x4c dinh hiu qua thi tai BLHS
nim 2015, hdu qua thigt hat vé tai san tinh
riéng khdng gdp chung voi thigt hai v& tinh
mang, sirc khoe khi xac dinh tinh tiét dinh
t§i va dinh khung hinh phat. Vi du:

- Trurdmg hop vi pham quy dinh v& giao
théng dudng bg, gay tbn hai cho sirc khoe
ciia mSt ngudi voi ty 16 thuong tat tir 21%
dén 30% va con gy thiét hai vé ti san ¢b
gid tri tir 50 tridu déng dén dudi 70 trigu
ddng dugc coi 13 gy hiu qui nghiém
trong va phai chiu trach nhiém hinh sy
theo khoan 1 Diéu 202 BLHS ndm 1999.
Tuy nhién, v&i trwdmg hop nbu trén, do
thiét hai v& tai sén, tinh mang va strc khoe
tach riéng nén déi chiéu véi khoan 1 Didu
260 BLHS nam 2015, truong hop ndy
ngudi thyre hién hanh vi khéng phai chiu
trach nhiém hinh sy.

- Trudomg hop vi pham quy dinh vé
giao théng duémg bd, gy ton hai cho stc
khoe cia mot hodic hai ngudi vdi ty 18
thwong tit cia mdi ngudi tir 31% dén
dudi 61% va con gay thiét hai vé tai san
¢6 gi4 tri tir 50 trigu ddng dén dudi 70
tridu ddng dugc coi 13 giy hau qua rét
nghiém trong va phdi chiu trdch nhiém
hinh sy theo khodn 2 Diéu 202 BLHS
nim 1999. Tuy nhién, véi truéng hop nhu
trén, do thiét hai v& tai san, tinh mang va
sitc khoe téch riéng nén déi chifu vai
khoan 1 Diéu 260 BLHS nim 2015,
truémg hop nay ngudi thuc hién hanh vi
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khdng phai chiu trach nhiém hinh sir.

- Truémg hop vi pham quy dinh vé giao
thdng dudong bg, lam chét mot ngudi va con
géy thiét hai vé tai san c6 gia tri tir 500 trigu
dbng dén dudéi mét ty nam trim tridu ddng
duge coi 14 giy hiu qua dic biét nghiém
trong va phai chju trich nhiém hinh sy theo
khoan 3 Pidu 202 BLHS nim 1999. Tuy
nhién, véi trudng hop nhur trén, do thiét hai
v& tai sn va tinh mang, sirc khoe tach riéng
nén ngudi thye hién hanh vi chi phai chiu
trach nhiém hinh sw theo diém d va diém g
khoan 2 Didu 260 BLHS ndm 2015.

Quy dinh nhu trén thuén loi hon trong
viéc hiéu va 4p dung trong thyc tién, loai
trir viée hiéu, 4p dung phép lut khéc nhau;
do d6, qué trinh 4p dung vao thyc tién cin
Lru §:

- Khéng tinh gdp hdu qua thiét hai vé
tai san voi thiét hai vé tinh mang, strc
khoe dé xac dinh tinh tiét dinh t6i, dinh
khung trong qud trinh khoi t6, didu tra,
truy t6, xét xir. Céc truomg hop 4p dung
Théng tr lién tich s& 09/2013, tinh £20p
hiu qua thiét hai v& tai san v6i thiét hai
vé tinh mang, sirc khoe lam tinh tiét dinh
161 dé khoi t6, diéu tra, truy td, xét xir cin
phai 4p dung nguyén tic c6 lgi cho bi
can, bi cdo, néu thudc trrdng hop khong
cu thanh t6i pham theo Diéu 260 BLHS
niim 2015 thi phai dwoc dinh chi, néu vy
4n di dugc xét xir thi phai tién hanh ra
soat ¢& min hich phat cho ngudi bj két
&n. Dbi voi nhimg trromg hop 4p dung
quy dinh mé&i ma hanh vi cla bj can, bi
cdo thudc khung hinh phat nhe hon thi
phéi ap dung tinh tiét co loi cho bi céo
khi quyét dinh hinh phat theo tinh thin

quy dinh tai khoan 3 Piéu 7 BLHS
nim 2015.

- Trudng hop néu chi cé hju qua thiét
hai v& tai san thi khoi t6, didu tra, truy t6,
xét xir khi thiét hai vé tai san tir 100 trigu
déng try 1én.

Thir hai, khong xir 1y hinh sy d8i véi
hanh vi gy thuong tich ma tn hai sirc
khoe dudi 61%

Luat sira d6i, bd sung mot sb didu ciia
BLHS ndm 2015 di cé mot s6 thay ddi so
v6i Pidu 260 BLHS nam 2015, cy thé:
Theo khoan 4 Diéu 260 BLHS nim 2015 va
quy dinh tai Pidu 202 BLHS nim 1999,
ngudi vi pham quy dinh v& giao thong
duromg bd gay thuong tich hojc gay tn hai
cho sirc khoe cia 01 ngudi véi ty 18 ton
thuong co thé tir 31% dén 60% holic gy
thuong tich hoic gay tén hai cho strc khoe
clia 02 ngudi tré 1én ma thng ty 16 tén
thuzong co thé ciia nhitng ngudi nay tir 31%
dén 60% thi phai chiu trach nhiém hinh sy.
Tuy nhién, tai muc 72 Didu 1 Luat sira dbi,
bd sung mét sb didu cia BLHS nim 2015
trong phén sira d5i Didu 260 quy dinh:

“b) Géy thuong tich hoic gy ton hai
cho sirc khoe cia 01 ngudi ma ty 1¢ tén
thuong co thé 61% tro 1én;

¢) Géy thuong tich hodc gy tén hai cho
strc khoe cia 02 ngudi tré 1én ma tdng ty
16 tbn thwong co thé cia nhimg ngudi nay
tir 61% dén 121%”.

Nhu vay, ké tir ngdy Luat sira dbi, bb
sung mot s6 didu ciia BLHS nim 2015
cong bb (ngay 03/7/2017), 4p dung quy
dinh ¢6 l¢i cho ngudi pham t6i, khong xit
1y hinh sy d8i véi hanh vi tham gia giao
théng vi pham quy dinh v& an toan giao
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théng dudng bj, gy thuong tich cho mit
ngudi ma ty 18 thuong tit dudi 61% hodc
g4y thuong tich cho nhidu ngudi ma tong
ty 1é thuong tat dudi 61%.

Lugt sira dbi, bd sung mot 6 didu cia
BLHS niim 2015 d& b6 khoan 4 Diéu 260
BLHS nim 2015, theo d6, diéu luat méi
chi ¢6 5 khoan chir khong phai 06 khoan
nhy ban diu. Khoén 5 cta didu lut dugc
chuyén thanh khoan 4.

2.4. Mt chii quan ciia 19i pham

Ngudi pham 61 vi pham cac quy dinh
vé tham gia phuong tién giao thong dudmg
b thye hign hanh vi voi 181 v6 §. C6 thé Ia
181 v6 ¥ vi qué ty tin hodic v6 ¥ do chu tha.
Néu ho vi pham quy dinh vé tham gia giao
thong dudong bd nhumg véi 181 ¢b ¥, gay
héu qua thi hanh vi d6 s& cAu thanh t6i
danh khéac chir khong phai toi vi pham quy
dinh v& tham gia giao thong dudmg bd theo
Didu 260 BLHS nam 2015.

2.5. Vé tinh tiét dinh khung

Ngoai viéc 4p dung tinh tiét dinh khung
ting ning di véi ngudi sir dung ruou, bia
ma trong mau hoidc hoi thd co néng do cbn
vuot qua mirc quy dinh, tai diém b khoan 2
Didu 260 BLHS nim 2015 da bé sung tinh
tiét sir dung chét ma tiy 14 tinh iét dinh
khung. Quy dinh nhir vy xuét phat ti thyc
tin nhidu tredmg hop 141 xe do sit dung
chét ma tity, khong lam chi dugc ban thén,
gay tai nan tham khéc. Tai Thong tw lién
tich sb 09/2013 d& hwéng din vide sir dung
chit ma tiy khi didu khién phwong tién
tham gia giao thong dudng b dugce coi 1a
thuGe trudng hop sit dyng cac chét kich
thich manh khéc va phai chju trach nhiém
hinh sir theo khoan 2 Piéu 202 BLHS nim
1999. Quy dinh tai Piéu 260 BLHS nim
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2015 dd phép dién hoa huing dan tai
Théng tr liégn tich sé 09/2013. Do do,
nhimg tredng hop c6 151 trong qué trinh
tham gia giao thong dudmg bd do sir dung
chét ma tity, gay hiu qua quy dinh phai
chiu tinh tiét dinh khung nay.

2.6. Vé hinh phat

Mitc phat tién dbi v&i ngudi pham t9i vi
pham quy dinh v& tham gia giao théng
dudng bd duoc quy dinh tai khoan 1 Didu
260 BLHS nim 2015 tir 30 triéu ddng dén
100 trigu ddng. Mirc phat tién quy dinh tai
khoan 1 Pidu 202 BLHS nam 1999 tir 5
tridu ddng dén 50 triéu ddng. Nhw viy,
mirc phat tién d3 dugc ning 1én so voi
trwde day.

Mitc hinh phat t tai khoan 1 Didu 260
BLHS niim 2015 13 1 nam dén 5 ndm, mirc
hinh phat ti tai khoan 1 Didu 202 BLHS
nam 1999 I séu thang dén 5 nidm. Nhu viy,
murc hinh phat t tai Diéu 260 BLHS nim
2015 ngng hon so véi BLHS nam 1999.

Khoan 4 Diéu 260 BLHS nim 2015 b
sung hinh phat tién, mitc hinh phat t tai
khoén 4 13 3 thang dén 1 néim, mirc hinh
phat it tai khoan 4 Didu 202 BLHS nim
1999 13 3 thang dén hai nam.

Nhuw viy, t6i vi pham quy dinh v& tham
gia giao thong dudmg b theo quy dinh tai
Didu 260 BLHS nim 2015 sira b4, bd sung
nim 2017 c6 nhidu diém méi, co ban khic
phuc duge nhitng bét cép, vudng méc so
véi Didu 202 BLHS nim 1999, theo dé,
pham vi chi thé t6i pham dwgc mé rong, bd
sung thém hanh vi khach quan va cy thé hoa
hau qua o1 pham. Do d6, ddi héi cac Pidu
tra vién, Kiém sat vién, Thim phén phai
nghién ciru ky dé trdnh sai 1Am trong qua
trinh 4p dung phép luatQ





