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VA HIEU LU'C POI KHANG VOI NGUOI THU BA

Duong Anh Son’

Tém tit: Bdo lwu quyén sé hitu Ia mgt bign phdp bao dim thyc hién nghia vu. Déy
ciing la mot trong nhitmg ngi dung méi dugc dwa vao Bg ludt Ddn s nam 2015. Trong
bai vtet nady, tdc gid phan tich mgt 56 quy dinh cua phép lugt lign quan dén béo heu
quyen 6 hitu. Béi viét ciing dé cdp dén quyén doi lai tai san, vdn dé higu luc ddi khing
VO ngudi thit ba, va trén co 56 d6, dwa ra mt s6 dé xudt hoan thién phap lud.

Abstract: Reservation of ownership is a measure ensuring the enforcement of
obligation. This is one of the new issues of the Civil Code of 2015. This paper analyses
law and regulation on reservation of ownership. It also discusses right to taking back
property and legal effect against the third party. Basing on that, it makes proposals to

improve relevant law and regulation.

6 thé nhan thdy, Bd luit Dan sy
(BLDS) nam 2015 da c6 nhiéu quy

dinh méi, trong d6 ¢6 quy dinh vé bio hru
quyén sO hiru tai san 14 bién phdp bao dam
thye hién nghia vu. Tuy nhién, vé vén dé nay
hién dang ¢6 nhidu quan diém khéc nhau.

1. V& bao hru quyén sé hiru

Theo Didu 331 BLDS nim 2015, trong
hop déng mua ban, quyén s& hifu ti san cb
thé dugc bén ban bao hru cho dén khi nghia
vu thanh toén duge thye hién dly du. Bao
Iuu quyén s& him phai dwoc 14p thanh van
ban riéng hodc duoc gh1 trong hop ddng
mua ban. Bao luu quyén so hiru phat sinh
hiéu luc dbi khang véi nguoi thit ba Kké tir
thoi diém ding ky tai Trung tim fiang ky
giao dich bao dam. C6 ¥ kién cho ring, quy
dinh nhu vay 14 ddm béo hai hoa lgi ich ciia
bén ban va bén mua’.

Theo phap lujt clia nhidu nudce, bao hru
quyén s& hiru chi c6 thé dgc thye hién khi:

PGS TS., Tnmng Pai hoc Kinh é - Ludt, Dai hoc
Quéc gia Tp. Hb Chi Minh.
" Xem: Nguyén Minh Tudn, Bink ludgn khoa hoc Bg
lugt Ddn sy clia nwée Cong hoa xd hoi chi nghia
Viét Nam, Nxb. Tu phép, 2015, 1. 505.

i) Trong hep ddng mua bén, ngudi ban déng
¥ cho ngudi mua tra chim; va ii) Viéc bao
lru quyén s& hiru dugc thoa thusn trong hop
ddng. Tuy nhién, phap Iudt Viét Nam c6 ve
khong nhét quén trong vén dé nay. Khoan 2
Didu 331 quy dinh mot céch gidn tiép ring,
béo Ivu quyen s& hitu chi ¢6 thé dugc thue
hién khi co su thoa thuin ciia cic bén trong
hop déng hoic trong mot vin ban riéng biét.
Trong khi d6, theo khoan 1 Piéu 453 BLDS
nam 2015, céc bén 6 thé tho thuin ve viée
bén mua tri chim hojc tra din tién mua
trong mét thoi han sau khi nhdn tai san mua.
Bén ban dugc bio luu quyén s& hiru déi véi
tai san ban cho dén khi bén mua tra di tién,
trir truomg hop co thoa thudn khéc.

Tir quy dinh ciia Prédu 331 c6 thé hiéu
rang, ngudi ban chi ¢6 thé co quyén béo luu
quyén s& hitu trong khoang thdi gian ngudi
mua chira thyc hién xong nghia vu thanh
todn va bio luu quyén s& hiru s& chdm dut
tai thoi diém nghia vy thanh toan cho bén
ban dugc thye hién xong?. Néu ngudi mua
thuc hién nghia vu thanh todn trué¢ hodc
vio thoi diém nhin hang thi ngudi ban

? Xem khodn 1 Didu 334 BLDS nim 2015.
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khong ¢6 quyén bio luu quyén s¢ hiru. Bén
canh Pidu 331, Dleu 453 BLDS nam 2015°
ciing quy dinh vé bao leu quyén s& hitu d6i
vO6i tdi san va ngudi mua dugc phép tra
chim. Tuy nhién, can cir phét sinh bio hru
quyén s& hiru lai khac nhau: C6 thoa thudn
bio luu theo Piéu 331 vi mic nhién bao luu
theo Diéu 453. Can cir Didu 453 BLDS nim
2015, diéu kién chn va du dé ngudi ban bao
Inu quyén s& hitu 13 ngudi mua chua thye
hién déy @it nghia vy thanh todn (trd cham,
tra da.n) trong khi d6 ddy méi chl 1a didu
kién cin dé ngudi ban bio hru quyén sé hiru
theo Diéu 331 (didu kién di 14 phai c6 thoa
thudn cia cdc bén).

Hop ddng 14 syt thoa thudn giita céc bén
nhim x4c lip, thay déi hoic chim dit
quyén va nghia vu. Theo Didu 453 BLDS
nam 2015, trong hop ddng mua ban tra
chim, tra din, bio hru quyén s& hie khéng
phu thudc vao viéc cac bén cb thoa thuin
hay khc‘mg, ngudi ban chi khéng c6 quyén
nay néu cic bén c6 thoa thuin trong hop
déng. V& nguyén tic, phap ludt chi ap dit
céc bén trong hop ddng trong truémg hop
cin bio vé lgi ich cta nha nudc, cla xi héi
hodc ciia ngudi thir ba. Trong hop dong mua
ban trd chdm, tri din, tic gia nhan thdy,
viéc bio luu quyén s¢ hiru dbi véi tai san
khéng thude cic trudmg hop trén nén phap
Iudt khong cin can thiép ma nén cin cir vio
thoa thuén cic bén.

Tir d6, tic gia cho ring, quy dinh tai
Piéu 453 BLDS nim 2015 khéng nhimg
méu thulin véi Piéu 331 ma con trai thyre
tién va thiéu tinh kha thi®,

2. V& quyén doi lai tai san

3 Bleu 453 BLDS nam 2015 vé “mua tra chim, tra
din
4 Xem thém DS Vin Dai, Bink lugn khoa hoc nhifng

diém moi cia BLDS 2015, Nxb. Hong Pirc, nim
2016, tr. 335.
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Theo Diéu 332 BLDS nam 2015, trong
truong hop bén mua khong hoan thanh
nghia vu thanh toin cho bén bén theo théa
thudn thi bén ban cé quyén doi lai tii san.
Bén bén hoan tri cho bén mua sb tién bén
mua di thanh todn sau khi trir gia tri hao
mon tii san do sir dung. Trudmg hop bén
mua lim mét, hu hong tai san thi bén ban c6
quyén yéu ciu bdi thudng thiét hai.

Trong trudng hop ngudi mua vin dang
chiém giir tai san va t&i san vin con duy tri
tinh trang ban dAu thi viéc doi lai tij san I
viéc don gian. Van dé s& tro nén phic tap
hon nhidu khi hing hoé nguyén gdc khéng
¢on do hanh vi sip nhap, trdn 1n hay ché
bién cia ngudi khac, tham chi tao thanh sin
phim méi cung véi nguyén vét liéu cta
ngudi khac®. Trong nhiing trwdng hop niy
phap luit chua dy liéu quyén doi lai tai sén
dugc thyc hién nhu thé nao,

Thir nht, néu quyén doi lai tai sin bao
gbm doi lai tai sin nguyén trang hoiic doi lai
gid tri clia tai san thi bio luu quyén s& hitu
khéng con dugc coi 1a bién phap bie dim
thyc hién nghia vu ma chi 1a diéu khoan do
céc bén thoa thuan trong hgp ddng mua ban
tai san.

Thir hai, néu trong hop ddng khong c6
diéu khoan bio hru quydn s hiru va phip
lujt khdng didu chinh vén d& niy thi ngudi
bin ¢6 quyén doi lai tai sin d3 ban khi
ngudi mua khéng thyc hién ngha vy thanh
todn hay khéng?

Theo Diéu 425 BLDS nim 2005, mdt
bén c6 quyén huy b6 hop déng ma khong
phai bbi thudmg thiét hai khi viéc vi pham
hop df“mg 14 diéu kién huy b6 di dwoc céc

5 Xem: Trinh Thuc Hién, Bdo hwu quyén si hitu
trong Dy thao B¢ lugt Ddn su: mt bi¢n phdp bio
dam thuc hién nghta vy, ky yéu Hgi thio “Gép ¥ xBy
dyng B9 luit Dan sy” do trudmg Pai hoc Kinh t€ -
Luit t6 chirc ngay 28/4/2015.
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bén thoa thuan hodc phép lujt quy dinh; khi
hop dong bi huy bé thi hop df)ng khdng co
hiéu Iyc tir théi diém giao két va céc bén
phai hoan tri cho nhau tai san d3 nhén; néu
khong hoan trd duge bang hién vit thi phai
trd bang tién, bén c6 13i trong viéc hop déng
bi huy bé phai bdi thudng thiét hai. Trong
trudng hop khong cé thod thuan vi pham
hop dong 14 diéu kién huy hop déng, BLDS
nim 2005 quy dinh mét s treomg hop cho
phép ngudi mua dwoc huy hop ddng va yéu
cAu boi thuong thiét hai®. Trong khi d6
khéng ¢ quy dinh ndo cia BLDS ndm 2005
va Ludt Thuong mai (LTM) nim 2005 cho
phép ngudi ban huy bé hop ddng khi ngudi
mua khdng thyc hién nghia vu thanh toin
néu céc bén khéng co thoa thusn khic. Cé
thé thiy ring day 12 mét trong nhimg bit cip
ciia BLDS nim 2005 va LTM n&m 2005.

Tuy nhién, theo BLDS ném 2005, ngay
c4 khi khéng c¢6 didu khoan bao lwru quyén
s& hitu thi ngudi ban vin ¢6 quyén doi lai
ti sin bing cich huy hop ddng néu cic bén
théa thuéin viéc khong thurc hién nghia vu
thanh toan 12 diéu kién huy hop ddng.

Thir ba, néu khdng c6 quyén doi lai tai
san theo quy dinh tai Piéu 332 BLDS nim
2015 va khéng cb thoa thudn bio luu quyén
& hitu thi ngudi ban c6 quyén doi lai tai san
khi ngudi mua khong thanh toan hay khong.
C6 thé khing dinh ring, ngudi mua khong
thanh toan cho ngudi ban ¢6 nghia la ngudi
mua dd vi pham hop ddng va cin cir Pidu
424 BLDS nam 2015 thi ngudi ban co6
quyén huy hop dong.

That vay, theo Diéu 424 BLDS nim
2015, trrong hop bén cb quyén yéu chu

6 Xem: Piém ¢ khoan 2 Pidu 435 - Trach nhigm do
giao vit khong ding s6 lugng; diém b khoan 1 Diéu
436 - Trach nhiém do giao vét khong ddng b, khoan
3 Piéu 437 - Trich nhiém giao vt khong ding
ching loai.

thyc hién nghia vu trong mot thoi han hop
Iy nhung bén c6 nghia vu khéng thrc hién
thi bén c6 quyén c6 thé huy bo hop ddng’.
Khi hop ddng bi huy, theo Diéu 427 BLDS
nam 2015 thi: i) Hop ddng khdng c6 higu
lyc tir thoi diém giao két, cic bén khong
phai thyc hién nghia vn dé théa thudn, trir
théa thudn vé phat vi pham, bdi thirong thiét
hai va thoa thuan vé giai quyét tranh chip;
ii) Céc bén phai hoan tra cho nhau nhimg gi
dd nhén sau khi trir chi phi hop ly trong thye
hién hep déng va chi phi bao quan, phét
trién tai san. Viéc hoan trd dugc thyc hién
bing hién vét; truong hop khong hodn tra
duge b?mg hién vit thi dugc tri gid thanh
tién d¢é hoan tra; va iii) Bén bj thiét hai do
hanh vi vi pham nghia vu cia bén kia dugc
bbi thuomg. Quy dinh nay cua phap lujt
dugc ap dung cho ca trudng hop ngudi mua
khéng thwe hién nghia vu thanh toén theo
hop dbng.

Do dé, cho di khong co quyén doi lai
t3i san theo Bleu 332 BLDS nim 2015 thi
ngum bén vin c6 quydn doi lai tai san theo
Piéu 424 va Bidu 427 BLDS nam 2015.

Vay vAn d& dit ra 13 viéc doi lai tai sin
khi bao lru quyén s hiru theo Piéu 332 va
viéc hoan tra lai tai san trong truong hop
hgp dbng bi huy theo Pidu 427 BLDS nim
2015 c6 gi khac nhau? V& vin dé niy phap
lut con dé ngd. Theo quan diém cua tic
gia, phap luat cin cho phép ngudi bin ddi
lai tai san d3 dugc bio hru quyén s hiru
mdt cich nhanh chéng, linh hoat va bio
dam hon so véi viéc hoan tra lai tai san khi
hop ddng bi huy.

3. Higu lwc di khang véi nguoi thir ba:
Quyén truy doi tai sin hay quyén wu tién

7 Co thé noi ring, Diéu 424 BLDS 2015 khic phuc
dugc khiém khuyet cua Diéu 425 BLDS 2005 khi
trao cho ngu'm bin quyén huy hop déng trong trudmg
hop ngudi mua vi pham nghia vy thanh todn.
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Hiéu lyc dbi khing véi ngudi thir ba
duoc coi 1 ndi dung méi trong BLDS ném
2015. Trude diy, cum tir “cd gid trj phap 1y
d8i véi ngusi thit ba™® nhu khoan 3 Didu
323 BLDS nam 2005 quy dinh duoc hiéu la:
i) Ngudi nhén bao dam duge wvu tién thanh
todn trudc so voi cac chi ng khic theo quy
dinh tai Pidu 308 BLDS nam 2015; ii)
Ngudi ¢6 quyén (ngudi ban) c6 quyén truy
doi tai san tir nguoi thir ba dang chiém giit
t3i san theo quy dinh tai khoan 2 Didu 297
BLDS nim 2015. Trong phin nay khéng dé
cép dén quyén wu tién thanh todn ma chi di
sdu phan tich quyén truy doi.

Co6 y kién cho ring, “quyén truy doi”
theo BLDS nim 2015 c6 )" nghia tuong
duong nhir “tra lai tai san” ciia bén nhin
cim cé dbi véi truomg hop tai san b ngu'al
khac chlem giit theo BLDS nédm 2005 Téc
gid cho ring, quyén truy doi va quyén yéu
chu ngudi dang chlem hiru, sur dung trai
phép lujt tii san cim co tré lai tai san theo
khoan 1 Pidu 314, quyén yéu ciu bén thé
chép hodc ngudi thir ba giit tai san thé chip
giao tai sén d6 cho minh @& xir 1y khi bén
thé chip khéng thwc hién hodc thuc hién
Kkhéng ding nghia v theo khoin 5 Biéu
323, quyén doi lai tai san theo Piéu 332
BLDS nim 2015 13 khdng giéng nhau. Bén
¢6 quyén thyc hién quyén truy doi khi ho
khong thé doi lai tai san tir cac chi thé ndi
frén vi tai san di duoc ho chuyén giao cho
ngudi thir ba khéc.

Péi vai cic bién phép cim cb va thé
chip thi bén cAm cb hodc bén thé chap kho
c6 thé chuyén nhuong tai san thé chip cho
nguoi thir ba vi dd déng ky bién phap bao

® Xem: Nguyén Hii An, “Cdc quy dinh méi vé cdc
bién phdp bdo dam thyc hién nghla vy trong Bj
lugt Dan sy nam 2015 va tdc déng dén loi ich cua
cdc doanh nghiép”, Tap chi Khoa hoc phap 1y, sé
2(105), 2017,

? Xem: Nguyén Hai An, tldd.

dam hogc tai san dd bi chiém gilt. Néu la
chm cb dong san thi bén nhan cam cb dang
chiém gii¥ tai san nén vén dé truy doi khong
duge dat ra ma chi co thé doi lai tai san tir
ngu’on chiém gift trai phap luat Néu tai sin
cim cb (la ong san) hoic thé chip bat dqng
san (ca thé chap dong sén) thi bén cim cb
va bén thé chép chi c6 thé chuyén nhugng
tai san d6 mot céch bit hop phap cho ngudi
thir ba, khi 46, bén nhin cim cb hoic bén
nhan thé chap [} quyén doi lai tai san tir
ngudi chiém hiu ma khéng phai thuc hlen
quyén truy doi. Trong tnwng hop thé chap
dong sian, bén nhan thé chip co thé cho
phép bén thé chap ban tai san thé chp va [
quyén theo dudi (cling co thé goi 14 quyén
truy doi) tai san d6 (hodc gid trj tai san).

Nhur véy, quyén truy doi dwoc thuc hién
khi khong thé doi lai tai san tir chi thé ¢o
nghia vu (bén thé chp dong sin c6 quyén
ban ddng san d6 va nguoi mua tai san duge
bio luu quyén s& hiru) vi tii san d3 dugc
chuyén giao hop phép cho ngudi thir ba.
Hay noi cach khéc 1a ngudi ban thyc hién
quyén truy doi tai san khi ¢6 du cac didu
kién cin va du: Pidu kién cin 1 trong hop
dbng 6 didu khoan bao hru quyén s& him
va bién phap bao dam nay di dwgc ding ky;
diu kién dil 12 nguoi mua khéng con chiém
gitr tai san mua ban dugc bao hru quyén s&
hiru va tdi san dd dugc ngwdi mua ban cho
ngudi thir ba.

Viéc thuc hién quyén truy doi tai san tir
khich hang cia ngudi mua sé gip nhimg
kh6 khin ndo, c6 thé gy ra nhimg rii ro va
hau gua phap 1y 1a gi?

Quyén truy doi ta1 san ciia ngudi bén c6
thé dwoc phén tich qua vi du sau: A ban tai
san cho B va trong hgp ddng A cho phép B
trd chim (twong ty mua trd chim, tra din).
Trong hop ddng ghi nhin diéu khoan bo
lru quyén sé hiru d6i v6i tai san d6 ciia A,
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Bién phdp bao dam nay dugc ding ky. Sau
khi nhén ti san tir A, B ban tai san d6 cho
C. Dén théi han, B khéng thyc hién nghia vu
thanh todn déi véi A. Theo quy dinh tai
Piéu 332 BLDS 2015, A c6 quyén doi lai tai
sin tir B, nhung vi tai san da duge 6ng B
béan cho 6ng C nén A cé quyén truy doi tai
san tir C. Nhu phﬁn tich & trén, viéc A doi tai
t3i sén tir B d4 1a vin dé phirc tap thi viéc A
truy doi tai sdn tir C lai cang kh6 khin hon.

Thuc tién hoat dong thwong mai cho
thdy, ngudi mua hang hod thudng c6 muc
dich kiém 15i. Vi vdy, sau khi nhin hang
tir ngudi ban ho khong giir lai ma chuyén
nhuong cho nhitng ngudi mua khac va day
cling 14 didu ma cic nha lam luat d3 dy
liu trude.

Viée thyc hién quyén truy doi tai san s&
gip nhimg vin @& phirc tap sau day:

Thit nhdt, tai san d3 dugc chuyén giao
mdt cach hop phap qua nhiéu ngudi, vi dy,
A bén cho B va A bao lwu quyén s& hi, B
bin cho C, C bén cho D...Trong trudng hop
niy ngudi ban truy doi tai san tir ai trong s6
nhitng ngudi ni trén va nhur thé nao?

Thir hai, sau khi mua tai san dugc bao
hru quyén s¢ hiru, ngudi mua ban lai cho
nhidu khich hing va khong loai trir cdc
khich hang cia ngudi mua di chuyén
nhugng tdi sdn cho nhimg ngudi khéc:
Trong trudng hop ndy, ngudi ban khé co thé
xac dinh dugc hét kbéch hang cua ngudi
mua d3 mua tai san I3 di tugng bao luu
quyen s& hiru. Vén d& s& trd nén phirc tap
hon rat nhiéu khi tii san d6 14 dong san va
vit cing loai.

Thit ba, tai san duge bio lun di duge
khéch hang cia ngudi mua trén Iin véi cac
foai tai san khic thanh tii san chung hop
nhét. Trong truong hop niy viéc truy doi
chinh tai san 13 d6i fuong cia bao lru quyén
s& hiru 12 khong thé ma chi c6 thé truy doi

gid tri cita phn tai san d6. Viéc nay ciing
khéng thé dwoc thuc hién d& ding. Ai & la
ngudi xéc dinh ti 16?7 At s& bo chi phi dé
thué gidm dinh? Dudi goc do kinh té hoc thi
chi phi giao dich c6 thé kh cao va diéu nay
lam gidm déng k& hiéu qua clia giao dich.

Thir tir, ngodi nhimg kho khén khi thyc
hién quyén truy doi tai san, viéc thyc hién
quyn niy c6 thé mang lai rii ro cho ngudi
thir ba 13 khéch hang cua ngudi mua. Py
dugc coi 1a rii ro ma khach hang cta ngudi
mua khé co thé hrong trude duge va ho cb
thé phai génh chiu. Hau qua tiép theo 14 tao
ra méi trudng kinh doanh nhiu rui ro, trong
d6 ngudi mua luén cim thdy bit an vé viéc
hing hod ho mua c6 thuge d6i tuong bao
lru quyén s hitu theo quy dinh tai Didu
331 BLDS nam 2015 hay khong, nht 14 khi
ngudi mua va ngudi ban cb tinh dua vao
hop ddng thod thuin cho phép ngudi mua
tra cham va ngudi bén bao [uu quyén s&
hiru 861 véi tai sin mua ban.

Theo nguyén tic chung, hop ddng lam
phit sinh hidu luc yang budc ddi véi cic bén
tham gia. Con hop ddng lam phat sinh hiéu
Iwc déi véi ngudi thir ba duge coi la ngoai
1& cia nguyén tic chung d6. Diéu nay dugc
1y gidi béi viéc cha thé phai chju trdch
nhigm v& hinh vi mi ho thyc hién ma
khéng chiu trach nhiém v& hanh vi ciia
ngudi khic. Tuy nhién, trong trudng hgp
ndy, khach hang cia ngudi mua lai phai
chju trach nhiém cho nhitng hanh vi cla
ngudi khic. P& khoi phai chiu i ro thi
khich hing cia ngudi mua cAn phai xic
dinh tai san ho mua c6 thudc dbi tuong bio
Iwu quyén 56 hifu hay khong.

Theo quy dinh tai khoin 1 Piéu 387
BLDS nam 2015, mdt bén phéi thong bao
cho bén kia biét théng tin anh huéng dén
viéc chp nhén giao két hop dbng. Theo quy
dinh ndy thi nguoi mua phai c6 nghia vy
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théng bao cho khich hang cia minh biét vé
vigc tai s4n mua bén thuoc dbi tugng bio
hru quyen s& hiru, va néu khong thong bao
ma gdy thiét hai thi phai bdi thudng. Vin d&
14 néu ngudi mua da khong thé thuc hién
nghia vu thanh todn cho ngudi ban thi viéc
bdi thudng cho khach hang 14 khé c6 thé
xdy ra. Hau qua 13 khach hang cua ngudi
mua cé thé vira bi truy doi tii sin, vira bi
thiét hai nhung khéng dwoc bdi thudng.

Trong trudng hop ngudi mua khong
thue hién nghia vu duoc quy dinh tai khoan
1 Pidu 387 thi theo quy dinh tai Pidu 59
Nghi dinh 102/2017/ND-CP ngay 01/9/2017
cia Chinh phi v& Ding ky bién phip bio
dam, ci nhin, phép nhén, hd gia dinh
(khéch hang cua ngudi mua) c6 quyén tim
hiéu hodc yéu clu cung cép théng tin vé
blen phip bio ddm dugc lvu giir trong
s6 dang ky, co s¢ dir lidu vé blen phap bao
dam va Hé théng dit lidu quic gia vé bién
phép bio dam. Nhu vy v& mit ly thuyét, dé
tranh rii ro, ngudi mua hang cé thé tim hiéu
hang hoa ho dinh mua c6 thudc dbi tuong
ciia bio luu quyén s& hitu va bién phap bao
luu ndy c6 dugc ding ky bio dém hay
khéng. Tuy nhién, dé c6 dvoc nhimg théng
tin d6, ngwdi mua hing phii mét mot
khoang thoi gian nhét dinh va phi tra cim
ding ky giao dich bao dam.

Theo quy dinh tai khoan 2 Pidu 453
BLDS nam 2015, bén mua cé quyén St
dung ti sin mua tra chim, tra din va phai
chiu nii ro trong thoi gian st dung, tnr
truong hop c6 thod thuan khac. Nhu viy,
ngudi mua trong hop déng mua ban tra
chim, tra din khéng c6 quyén dinh doat tai
san, diéu ndy ¢6 nghia 14 ngudi mua khong
6 quyén ban tai sin d6 cho ngudi khac va
theo logic, quy dinh nay cling dwoc 4 ap dung
cho tmh huéng theo Piéu 331, vay vén dé Ia
quyén truy doi tai san dwrgc hinh thanh trén
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co s¢ nao néu ngudi mua khong duge phép
chuyén nhuong tai san cho ngudi khac'®.

Phap lut ciia nhimg quéc gia cho phép
bao qu quyén s& hiru hét sirc than trong véi
quyén truy doi tai san va biu hét khéng quy
dinh quyen truy doi ma chi coi diéu khoan
vé bdo hru quyen s¢ hiru 13 mét diéu khoan
trong hop dong mua béan tii san do cdc bén
thoa thuén. Vi du, theo quy dinh tai khoan 3
Diéu 449 BLDS ciia Birc'!, théa thudn bio
hru quyén s hiru s& v8 higu khi viéc
chuyén giao quyen s& hir dwgc thuc hién
b&i bén mua nhim théa man yéu ciu cia
bén thir ba, nhét I3 khi bén thir ba niy c¢6
quan hé kinh té v&i bén ban.

Trong vi du duge dua ra noéi trén, ligu
ngudi mua B ¢b quyén ban hing hos khéng
thudc s hitu clia ho hay khong khi ma Pidu
444 BLDS nam 2015 (Bao dam quyén s¢
hitu clia bén mua ddi véi tai sin mua ban)
quy dinh, bén bén c6 nghia vu bio dim
quyén s& hiru ddi véi tai san da ban cho bén
mua khéng bi ngudi thi ba tranh chép.
Khoan 2 diéu ndy quy dinh, néu ngudi thir
ba (A) c6 quyén s& hira mdt phin hodc toan
b tdi sén mua ban thi bén mua (C) ¢6
quyen hity b hop déng va yéu cdu bén ban
(B) bdi thudng thiét hai néu tai thai diém ky
hop dbng mua bén gita B va C khi C khong
biét tai san bi ngudi thir ba (ngxm ban A)
tranh chip. Con néu tai thoi diém ky hop
dbng mua bén, ngudi mua C biét hodc bude
phai biét tai san ho mua la ddi twong bio
luu quyén s& hifu cia A thi C phai tra lai th
san cho chi s¢ hiru A va khéng ¢6 quyén
yéu ciu bdi thuémg thiét hai.

® Co thé thiy quy dinh tai khoan 2 Didu 453 BLDS
nim 2015 14 hoén toan trai thyc tidn. Trong thyc t,
ngudi mua thudng ban lai hang hoa cho ngudi khic
mic dit chua thanh toan hét tién mua hang cho
ngudi ban,
""" Xem: German Civil Code (BGB), hitps://www.
gesetze-im-internet.de/englisch_bgb/, tuy cip ngdy
02/11/2017.




BAO LUU QUYEN SO HO'U...

Theo quan diém cua tic gia, xut phat
tr khodn 2 Diéu 297 va Diéu 444 BLDS
nam 2015, ngudi mua sé khong mua tai sin
néu biét dmyc tai sin dé dang 1a dbi tuong
bao hru quyen s¢ him. Két qui la nguoi
mua ¢4 mét thdi gian nhumg cudi cling ho‘p
dong khong dugc ky két va quy dinh vé
quyén truy dol la khéng thuc té. R& rang,
quy dinh quyén truy doi lam ting chi phi
giao dich va trong nhidu trudmg hop lam
cho ngudi mua mét co héi kinh doanh.

4. Két luan

Phép luat cia cde nude tiép cén khic
nhau v& chirc ning va vai tré ctia vén dé bao
Ieu quyén sé hitu déi véi héang hoa di ban.
Phép ludt ciia Lién bang Nga khong d& cép
dén vin d& nay va c6 vé coi bao luu quyén
s& hifu chi 1a didu khoan do c4c bén thoa
thusn trong hop dbng (Didu 491 BLDS)lz
Phdp lujt cia Dirc khong coi bio luu quyén
s& hitu la bién phap bao dam thyc hign
nghfa vi ma chi xem xét vin d& nay 1a diéu
khoan trong hop déng mua bén tai san 1a
déng san'’. Phap luat cia Phap (Digu 2367
BLDS'), Diéu 9-103 B§ luit Thuong mai
théng nhit cia Hoa Ky (Uniform
Commercial Code - UCC)'* thira nhan bao
Tru quyén sé hiru 1a bién phap bao dam thuc
hién nghia vu. Ngay ca khi phdp luit cia
Phap coi bdo lru quyén s& hiru 13 bién phip
béo dam thyc hién nghia vy, va ¢6 ¥ kién
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Xem: Cramea  491. Coxpanenne  npasa
cofcTeeHHOCTH 33 mpomasuom, [paxcoancuit
Kodexe Poccuiickoi Denepauun (FTKPD),

https://www.zakonrf.info/gk/491/, truy cdp ngdy
02/11/2017.

? Xem: German Civil Code (BGB), htips://www.
gesetze-im-internet.de/englisch_bgb/, truy cép ngdy
02/11/2017.

" Xem: https:// gouv.fi/affichCode
Article.do, truy cp ngdy 02/11/2017.

15 pidu 9-103 UCC duge hiéu 14 Ign ich bao dam trén
tai san mua. Xem: https://www.law.cornell.edu
Jucc/9/9-103, truy cip ngay 02/11/2017.

cho ring, khong nén chi sir dung bién phap
bao hru quyén s hiru ma con can phai sit
dung céc bién phap bao dam khac'®,

Tac gia cho ring:

Thir nhdt, bio hru quyén s& hiru khong
phai 1 bién phip bio dam thuc hién nghla
vu béi né khong mang lai cho bén c6 quyén
sw dam bao chic chin 12 nghia vu dugc thue
hién theo lnen phap bao dam khac nhir khi
bén cim cb, thé chap khong thye hién nghxa
vu thi bén nhén cim co, thé chap 6 quyén
xu by tal san thé chip, cim cb do. Trong bao
I quyén s6 hitu thi khéng co sir chic chin
d6, ngudi mua khong thé thue hién nghia vy
thanh todn va ciing khéng con tdi san. Néu
50 sénh gifta phat vi pham hop ddng véi bio
luu quyén s& hitu thi c6 thé thdy, diéu khoan
phat vi pham trong hop dbng co tinh rin de
cao hon didu khoin bao lru quyén sé hitu vi
ké tir thoi didm ky hop ddng, céc bén bi dat
vio tinh thé va bugc phai y thire duge hiu
qua ma ho phii ganh chju néu khong thye
hién diing nghia vy hop ddng. Pidu khoan
phat vi pham, ngoai viéc cho phep bén bj vi
pham doi lai tai san (nu hop ddng bi huy)
con bit bubc bén vi pham phii trd mét
khoan tién phat. Tuy nhién, phat vi pham
khoéng con duge coi 13 bién phap bio dam
thue hién nghia vu theo BLDS nam 2005 va
BLDS ném 2015.

Ngoai ra, chi nén coi bio hru quyén s&
hiru 13 mdt loai diéu khoan trong hop déng
do cic bén thoa thudn. Viéc thoa thuin bao
lwa quyén s& hiru xudt phat tir bbi canh,
trong d6 c6 cic yéu t6 lién quan nhu loai tai
san mua bén 13 dé sir dung hay dé ban lai...

(Xem tiép trang 61)

** Xem: Joan Dray, Clause de réserve de propriété et
déclaration de créance & la procédure collective,
https:/fwww.legavox fi/blog/maitre-joan-dray/clause
~reserve-propriete-declaration-creance-15271 .htm,
truy cép ngay 02/11/2017.
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