
CAC QUY DINH PHAP L U A T VE THIET HAI, XAC DINH 

THIET HAI DO HANH VI LAM 6 NHIEM MOI TRUONG 

GAY RA VA DINH HUONG XAY DUNG, HOAN THIEN 

Bdi thudng thiet hai do hdnh x i 1dm d 
nhiem mdi tnrdng gd)' ra bat ddu 

dugc quy dinh trong Ludt Bao ve mdi trudng 
(BVMT) nam 1993. Bd lucdt Ddn sy (BLDS) 
nam 1995 vd dugc khdng dinh lai. bd sung 
trong Ludt BVMT nam 2005 xd BLDS nam 
2005. Thirc tien thuc hien bdi thudng thiet 
hai do hdnh vi Idm d nhiem mdi trudng gay 
ra d Viet Nam hien nay dang gap nhieu khd 
khan, vudng mac. Mgt trong nhirng khd 
khan, vudng mac Id viec xdc djnh thiet hai 
do hdnh vi Idm d nhiem mdi tnrdng gdx' ra. 
Bdi viet nax dua ra nhung phdn tich. ddnh 
gid cdc quy dinh phdp luat x-e thiet hai xd xdc 
dinh thiet hai do hanh vi lam d nhiem mdi 
trudng gay ra d Viet Nam vd dl xudt. dinh 
hudng xdy dung vd hodn thien. 

1. Thuc trang cac quy djnh phap luat 
ve thiet hai va xac djnh thiet hai do hanh 
vi lam 6 nhiem moi truong gay ra 

Thiet hai do hdnh vi 1dm d nhiem mdi 
tru'dng gay ra theo qu)' dinh cua phdp luat 
dugc chia thdnh hai loai: thiet hai xl sux 
gidm chirc ndng tinh huu ich cua mdi trudng 
va thiet hai x e sire khoe. tinh mang. tdi san 
cung nhu cdc lgi ich hgp phdp khdc (Dilu 
130. Ludt BVMT ndm 2005). 

Ddi vdi nhii'ng thiet hai ve tinh mang. 
sire khde do hdnh vi lam d nhiem mdi trirdng 
(ONMT) gay ra. Vdn dl nd)'. BLDS nam 
2005 hien hdnh da cd cdc qu) dinh 1dm can 
cir de xdc dinh trdch nhiem eunu nhu mirc 

Phtini Huu Nghi 
Biii Dive Hien 

do bdi thudng thiet hai do hdnh x'i 1dm d 
nhiem mdi trudng gd) ra. Cu the; thiet hai 
do tdi sdn bi xam pham (Dieu 608); thiet hai 
do sire khde bi xdm pham (Dieu 609); thiet 
hai do tinh mang bi xam pham (Dieu 610). 
Tu) nhien. cdc qux djnh ndy rdt chung 
chung. khdi qudt xd khd dp dyng cd hieu qua 
tren thuc tien. 

De cy the hda vdn de nay. Myc II Nghj 
qu)'lt sd 03/2006/NQ-HDTP ngd) 08/07/ 
2006 cua Hdi ddng tham phdn Tda dn nhan 
ddn tdi cao da hudng ddn dp dung mdt sd 
qu)' dinh cua BLDS xe bdi thudng thiet hai 
ngodi hgp ddng. trong dd cd nhii'ng quy dinh 
cy the ve xdc djnh thiet hai lam ca sd de tinh 
mirc do bdi thudng thiet hai do hdnh x'i 1dm 
d nhiem mdi trudng gdy ra. Mac dii vay. khi 
bdn den thiet hai x e sire khoe. tinh mang. tdi 
san do hanh vi Idm d nhiem mdi trudng dudi 
gdc do phdp ly mdt trong nhtrng xdn de can 
lam sdng to la xac dinh mdi quan he nhdn 
qua giua hanh xi Idm d nhiem mdi trudng va 
thiet hai xdy ra de dam bao qu)en Igi cho 
nhimii nmrdi bi thiet hai . Vdn de nira cung 

PGS.TS. Vien Nha nudc \a Phap luat 
NCV. Phdng Phap luai mdi trudng. Vien Nha nudc 

\a Phap luat. 

' Vu d nhiem mdi trudng a Thaeh Son. Lam Thao. 
Phu Thp da xa\ ra each da_\ vai nam nhung nhung 
ngud'i bj thiet hai ve tcii san. sue khde. tinh mang a 
nai dcix van chua dupe bdi thudng dli bao chi trong 
va ngoai nudc da nhieti lan len tieng, Bd Tai n"uven 
va Mdi tru'dng. canh sat mdi trudng cu doan xudng 
kiem tra. dieu tra thi deu xac dinh cd d nhiem mdi 
trudng khdng khi. dat. nudc nghiem trpng. Bd Y t̂  cu 
doan xudng kiem tra cung xac dinh Thaeh Son la lana 
cd ty le ngu'di benh ung thir \a vd sinh Idn nhSt ca 
nudc. Nhung khdng doan nao dira ra k^t luan rSno 
cac can benh nan \ nay la hau qua cua hanh vi lam d 
nhiem mdi trirdng keo dai nhieu nam, .Xem bai- Lan" 
ung thu Thaeh son: - Tir dat den trdi deu ddc" cua tac 
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can dugc nghien ciru Id gid tri vd mirc tinh 
bdi thudng thiet hai vl tinh thdn do sire 
khoe. tinh msing bj xdm pham. Hien nax'. 
theo quy dinh tai Nghi quylt sd 
03/2006/NQ-HDTP ngcdy 08/07/2006 cua 
Hdi ddng Thdm phdn Tda dn nhan ddn tdi 
cao hudng ddn dp dung mdt sd quy dinh cua 
BLDS ve bdi thudng thiet hai ngodi hgp 
ddng. thi bdi thudng thiet hai ve tinh thdn 
trong trirdng hgp sire khoe bj xdm hai cao 
nhdt khdng qua 30 thdng luang tdi thieu xd 
bdi thudng thiet hai ve tinh thdn cho ngudi 
than thich ciia ngudi bj thiet hai xe tinh 
mang do d nhiem mdi trudng Id cao nhdt 
khdng qud 60 thdng luang tdi thieu. 

Thiet hai xdy ra do hdnh vi 1dm ONMT 
gay ra khdng chi Id nhung thiet hai ve sire 
khoe. tinh mang. tdi san md cdn cd nhung 
thiet hai dac thii nhu: Mdi trudng dat bi d 
nhiem vugt qud quy chudn ky thuat qudc gia 
ve mdi trudng ddi vdi ddt phye vy cho cdc 
myc dich san xudt ndng nghiep. Idm nghiep. 
thiiy sdn vd myc dich khdc; mdi trudng nudc 
bj d nhiem vugt qud quy chuan ky thudt 
qudc gia ve mdi trudng ddi vdi nudc mat. 
nude dudi ddt phuc xy muc dich cap nudc 
udng. sinh boat, cdng nghiep. nudi trdng 
thuy san. tudi tieu ndng nghiep va myc dich 
khdc; he sinh thdi ty nhien bi suy thodi x e sd 
lugng. chat lugng; cdc lodi hoang da bi chet. 
bj thuang... Ddy Id nhung thiet hai ddc thii 
do hdnh vi lam d nhiem mdi trudng gdy nen 
cdn phai cd nhirng quy dinh mang tinh dac 
thii de xdc dinh thiet hai. Nghien ciru Ludt 
BVMT nam 2005. chimg ta thd) da cd 
nhung quy djnh ve thiet hai. xdc dinh thiet 
hcai do d nhiem. sux' thodi mdi trudnt:. 

gia Hai Ha. Ngudn: http: vnexpress,net GL Siic-
khoe 2006-01 /3B_9E6384/. Thu ba\. 2 I 1 '2006. 08:20 
GMT+7. va bai "d nhiem a Thaeh Son: Phai tlia_\ 
trach nhiem cac bd nganh" cua tac gia Hdng Nhung, 
Neudn: http:''teen.tuoitre,vn Index,aspx';'AriiclelD= 
I To 19MChanneliDzl- Thu Sau. 25 1 1 2005. 14:09 

(GMT-7), 

Mat Id. Luat da quy dinh cdc loai thiet 
hai do hdnh vi 1dm d nhiem mdi trudng 
khdng chi Id sire khoe. tdi san. tinh mang 
cung nhu cdc Igi ich hgp phdp khdc md cdn 
bao gdm ca thiet hai ve suy giam chirc nang. 
tinh huu ich (Dieu 130); 

[Tai Id. Ludt quy dinh a mirc khdi qudt 
xe xde dinh thiet hai do hanh x i 1dm ONMT. 
nhu: thdm qu)'en. trinh ty dieu tra. xdc dinh 
thiet hai nham khdc phuc d nhiem. phuc hdi 
mdi tru'dng vd Id ca sd de xdc djnh trdch 
nhiem bdi thudng thiet hai do hdnh vi Idm d 
nhiem mdi trudng (Dieu 93); 

Ba Id. cdc quy dinh ve xdc dinh thdnh 
phdn mdi trudng bi thiet hai do hdnh vi lam 
d nhiem mdi trudng. bao gdm: 1) Xdc dinh 
sd lugng thdnh phdn mdi trudng bi suy 
giam. loai hinh he sinh thdi. gidng loai bi 
thiet hai; 2) Xdc dinh mirc do thiet hai ciia 
timg thdnh phan mdi trudng. he sinh thdi. 
gidng lodi (khoan 3. Dieu 131. Ludt BVMT 
nam 2005); xe mirc do suy gidm chirc ndng. 
tinh huu ich cua mdi trudng. Luat quy dinh 
1dm 3 mirc do: a) Cd suy gidm; b) Suy giam 
nghiem trgng; c) Suy giam dac biet nghiem 
trgng. ddng thdi quy dinh rd viec xdc dinh 
cdc mirc do su) giam chirc ndng. tinh huu 
ich cua mdi trudng nhu tren dya vdo viec 
xdc dinh mirc do d nhiem. suy thodi mdi 
trui-mg quy dinh tai Dieu 92 Ludt BVMT 
nam 2005. Han nua. Ludt cung quy dinh ve 
xde dinh pham vi. gidi han khu vyc d 
nhiem. mirc do d nhiem (khoan 2, Dieu 
131. Ludt BVMT nam 2005) xd cdc phuong 
phdp de tinh todn thiet hai (khoan 4. Dieu 
131. Liicdt BVMT nam 2005). 

Bdn Id. ve qu)'en yeu edu gidm dinh thiet 
hai do hdnh xi Idm ONMT gd) ra. Ludt quy 
dinh Id thupc td chirc. cd nhdn bi thiet hai 
hocdc CO' quan giai qu)'et xiec bdi thudng 
ihiet hai xe mdi tru'i"mg trong trudng hgp cdc 
ben khdng thdng nhdt dugc xiec lya chgn 
ndy (Dieu 132). Ddng thdi, xdc dinh can cir 
gidm dinh thiet hai Id hd so' ddi bdi thudng 
thiet hai. cdc thdng tin. sd lieu, chirng cir vd 
cdc can cir khdc lien quan den bdi thudng 
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thiet hai vd ddi tugng gay thiet hai. Quan 
trgng ban, Ludt dua ra cdc phuang dn de giai 
quyet bdi thirdng thiet hai do hdnh vi Idm 
ONMT gd)' ra. trong dd de cao nguyen tac ty 
thda thudn. sau khi khdng thoa thuan dugc 
cdc ben cd the yeu cau trgng tdi gidi quyet 
hoac kien ra tda an (Dieu 133). 

Ddi xdi thdm quyen. trinh ty. thii tyc xdc 
dinh thiet hai do hdnh vi 1dm d nhiem mdi 
tnrdng gdy ra. Luat BVMT nam 2005 cung 
chi cd mdt sd quy dinh chung. Cd the khdi 
qudt nhu sau. khi cd hdnh vi Idm d nhiem 
mdi trudng xdy ra gay thiet hai cho mdi 
trudng ddt, nudc. khdng khi thi Uy ban nhdn 
dan tinh. thdnh phd tai dd dugc tien hdnh 
dieu tra. xdc minh thiet hai do d nhiem mdi 
trudng. Neu thiet hai do hdnh vi Idm d nhiem 
mdi trudng xa)' ra tren pham vi tir hai tmh 
trd len thi Bd Tdi nguyen xd Mdi trudng 
phdi hgp vdi Uy ban nhdn ddn cdc tinh cd d 
nhiem dieu tra xdc dinh thiet hai (Dieu 93). 
Viec dieu tra xde dinh thiet hai nd)' nham 
xdc djnh khu vyc d nhiem mdi trudng. mirc 
do d nhiem. nguyen nhan va ddi tugng gay 
ra 6 nhiem mdi trudng. Tii' dd dua ra cdc 
bien phdp de phuc hdi. khae phye d nhiem 
mdi trirdng. Cdc ket qua dieu tra nd) cung 
dugc su dyng de yeu cdu bdi thudng thiet 
hai do hdnh vi Idm d nhiem mdi trirdng. 

Khi hdnh vi lam d nhiem mdi trirdng gay 
thiet hai cho tdi san. sire khoe. tinh nicang vd 
lgi ich hgp phdp cua ngudi ddn thi theo qu) 
dinh eua phdp ludt BVMT hien hdnh. cd 
nhdn. td chirc bi thiet hai cd quyen ddc lap 
tiln hdnh xdc dinh thiet hai hoac thoa thudn 
vdi ben gdy ra thiet hai ve mirc do thiet 
hai... Moi ben hoac cdc ben ed yeu cdu thi 
CO quan chuyen mdn ve bdo ve mdi trudng 
cd trdch nhiem tham gia hudng ddn cdch tinh 
todn. xdc djnh thiet hai hoac chimg kien viec 
xdc dinh thiet hai. 

Ben canh nhung quy dinh tren. cdc quy 
dinh phdp ludt vl ITnh vyc ndy van cdn nhieu 
han ebl, thieu sdt, the hien; 

Thir nhiit. Luat chua 1dm rd the ado la 
suy giam chuc nang, tinh hiru ich cua mdi 
trudng; 

Thir hai. vl xdc dinh thdnh phdn mdi 
trudng bi thiet hai. Ludt quy dinh thieu cu 
the. khd dp dyng tren thye tien vi khdng phdj 
thdnh phdn mdi trudng nao cung cd the de 
ddng xdc dinh dugc thiet hai. Vi du nhu 
khdng khi. dm thanh. dnh sang... 

Thir ha. vl sy suy giam chirc nang. tinh 
huu ich cua mdi trudng. Luat dua ra 3 cap 
dp khdc nhau cua thiet hai do d nhiem moi 
trudng nhu; ed suy gidm; suy giam nghiem 
trpng: suy giam ddc biet nghiem trpng va 
can cir vdo mirc dp d nhiem de xdc djnh muc 
dp suy thodi mdi trirdng (khodn 1. Dieu 
131). nhirng cdc qu) dinh nay vdn thieu tinh 
cu the va viec quy dinh thdnh nhieu cap dp 
nhu tren gdy khd khan, tdn kem cho viec xdc 
dinh thiet hai cung nhu gidi quyet viec bdi 
thudng thiet hai; 

Thir lir. ve cdch thu'c xdc dinh thiet hai 
Ludt dua ra 4 phuong phdp de xdc dinh 
thiet hai do hdnh vi lam d nhiem mdi trirdng 
Id: 1) Tinh todn chi phi thiet hai trudc mat 
vd Idu ddi do sy suy gidm chirc nang. tinh 
huu ich cua cdc thdnh phan mdi trudng; 2) 
Tinh todn chi phi xir ly. cai tao. phiic hdi 
mdi trudng; 3) Tinh todn chi phi gidm thieu 
hoac triet tieu ngudn gdy thiet hai; 4) Tham 
dd y kien cdc ddi tugng lien quan; (khodn 4. 
Dilu 131. Lucdt BVMT nam 2005). nhung 
cdc quy dinh ndy cdn chung ehung nen kho 
dp dung vdo viec xdc dinh thiet hai cu the 
trong thuc tien. Vi du. trudng hgp nlu mpt 
khu riing bi ONMT thi sy mdt di cua cac 
lodi ddng. thye vat hoang da hay nhung 
thiet hai thir cdp xdy ra do ONMT Idm suy 
gidm Idn cdc ngudn cd. tdm... dnh hudng 
den ddi sdng ciia ngirdi ddn... se xdc dinh 
thiet hai nhu the ndo. Id bao nhieu dl yeu cdu 
bdi thudng thiet hai; 

Ben canh dd. tim hieu nhung quy dinh 
ve thdm quyen. trinh ty. thu tuc xdc dinh 
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thiet hai do hdnh vi Idm d nhiem mdi trudng, 
chiing tdi cd nhdn xet: 

Thd nhdi. dii Lucdt BVMT nam 2005 cd 
nhirng quy dinh ehung xl trinh ty cdc budc 
xac djnh thiet hai, nhung chua quy dinh. the 
hien dugc mdi quan he phii hgp giira cdc co 
quan, td chirc, cd nhdn... trong viec xdc dinh 
thiet hai do hdnh vi Idm d nhiem mdi trudng 
gay ra. 

Thir hai. Luat cd qu) dinh ve xiec yeu 
cdu gidm dinh thiet hai. nhung chua qu) 
djnh rd co quan, td chirc ndo dugc thye hien 
yeu cau gidm dinh thiet hai. Khi cd thiet hai 
do hanh vi Idm ONMT gdy ra, vdn de dugc 
cdc ca quan chirc nang ddt ra trong truc^ng 
hgp ndy Id ca sd kinh doanh da xa thai cdc 
chat vugt qud qux chudn cho phep ra mdi 
trudng chua? Vd cae chdt thai nay gay thiet 
hai cho mdi trirdng la bao nhieu? Hai van de 
nay de giai quyet dugc deu cdn phai thye 
hien thdtig qua hoat ddng kiem tra vd gidm 
dinh. Trudng hgp thir nhdt, gidm djnh de xdc 
djnh khdi lugng, ndng do cdc chdt thai tren 
Im' nudc thai chua qua xu ly Id bao nhieu, 
nham truy thu phi bao ve mdi trudng ddi xdi 
nudc thdi ddng thdi 1dm co so de xu ly vi 
pham phdp ludt trong ITnh x'lrc bao ve mdi 
trudng. Trudng hgp thir hai. gidm dinh thiet 
hai ve tai san, sire khde, tinh mang hay suy 
gidm chirc nang, tinh hii'u ich ddi vdi mdi 
trirdng Id bao nhieu 1dm can cir vd ca so xde 
dinh mirc bdi thudng thiet hai. Dieu dd dat 
ra vdn de Ccdn nghien ciru qu) dinh ey the, co' 
quan ndo cd thdm quyen. nhiem xy trong 
viec gidm djnh thiet hai do hdnh vi lam d 
nhiem mdi trirdng gay ra; phan biet gifra 
tham quyen gidm dinh thiet hai vd tham 
quyen xdc dinh thiet hai do hanh xi 1dm d 
nhiem mdi tnrdng. 

Thir ha. viec quy dinh cho cdc ben binh 
dang vd ty nguyen trong viec chgn td chirc 
gidm dinh Id rdt hgp ly. nhung ty do. ty 
nguven thoa thudn ndy a mire dp ndo thi 
Ludt chua quy dinh. Lieu giua cdc ben tranh 
chcip vl mire do thiet hai duge quyen thoa 

thudn mdt td chirc phi nhd nudc xdc dinh 
thiet hai hay khdng*? 

Thd lir. Dieu 133 cua Ludt BVMT nam 
2005 da quy dinh tham quyen giai quyet viec 
bdi thudng cua tda dn cung nhu trpng tdi khi 
cd )eu cdu cua cdc ben. nhung Ludt lai chua 
quy dinh trong trudng hgp neu cdc ben yeu 
cdu trgng tdi giai quyet. thi dd la trgng tdi 
ndo'.' trgng tdi thuang mai hay cdn cd mdt 
trgng tdi chuyen trdch de giai quyet cdc yeu 
cdu bdi thudng thiet hai ve mdi trudng. 

Ben canh dd. thye tien xdc dinh thiet hai 
vd giai qu)et viec bdi thudng thiet hai vu 
Vedan vira qua o' nudc ta cung cho thay 
nhieu van de phdt sinh. nhu: 1) Ve mat phdp 
ly cdc CO quan chuyen mdn ve bao ve mdi 
tru'c-»'ng cd trdch nhiem tham gia hudng dan. 
hd trg. chirng kien cdc ben ndng ddn md dai 
dien Id Hdi ndng dan 3 tmh Ddng Nai. Tp. 
Hd Chi Minh. Bd Ria - Vung Ldu xdi Vedan 
thoa thudn xdc diiih thiet hai. giai quyet 
tranh chdp. nhung thye te chiing ta thay 
dudng nhu cdc co' quan ndy da vugt qua mirc 
hd trg. chirng kien hoac hirdng dan cdc ben 
trong qud trinh thoa thudn bdi thudng thiet 
hai. thdm chi cd nhung phdt bieu 1dm dnh 
hircrng den quyen ddc lap xet xu cua tda dn. 
bai ai ciing biet tda dn phdn xir ai diing, ai 
sai khdng chi thdng qua ldi ndi ciia mgt ai 
dd md phai dya tren chirng cir. Do vay. dieu 
ndy Id chua hgp ly vd khdng phii hgp vdi 
chirc ndng. nhiem xy cua ea quan cung nhu 
ngudi dirng ddu cdc co quan nay; 2) Khi 
Vedan khdng ddng y bdi thudng thi co quan 
quan ly nhd nude x e mdi trudng tuyen bd se 
de nghj ndng ddn khoi kien ra tda vd cdc ca 
quan nhd nude nd)' se tim tien ngdn sdch' de 
giiip ndng ddn nop tam irng dn phi de khdi 
kien. Dd) cung lai chua hgp ly. bdi Bd ludt 
To tyng Ddn sy cunt: nhu Ludt Ngdn sdch 

Xem bai: "Tam ung tien an phi cho ndng dan kien 
Vedan"", Ngudn dpc them: 
hLU21_/.V ;̂X^XXAcdiiiiii,a )̂ji]'iiK)dules,php',"'naiiie"Ne\vs&f 
ile"article&sid---l89446. 
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khdng quy dinh ca quan nhd nude dugc 
diing tien ngdn sdch de hd trg cho viec khoi 
kien nay (mac dii tren thuc te van de ndy 
chua xay ra); 3) Theo quy dinh cua phdp ludt 
td tung ddn sy xa ddn sy thi Hdi ndng ddn 
(cy the Id ngudi dung ddu Hdi Ndng dan) 
cdc tinh Ddng Nai. Bd Rja - Viing Tdu. Tp. 
Hd Chi Minh khdng duong nhien dai dien 
cho ndng ddn 3 tinh de thoa thudn vdi Vedan 
md phai cd sir uy quyen cua ndng ddn. Boi 
thiet hai trong vy Vedan Id nhirng thiet hai 
ve tdi san ey the cua nhu'ng ngudi ddn cy 
the. Do dd. nhirng ngudi bi thiet hai tryc tiep 
nd)' mdi cd quyen khai kien. Mac dii vdy. ke 
cd khi Hdi ndng ddn dugc iiy quyen dai dien 
cho ndng ddn ehang nua thi van de dat ra Id 
iiy quyen todn bd ha)' uy quxen mdt phan. 
Neu iiy quyen hodn todn. tire Id Hpi ndng 
ddn hay ngirdi dai dien hgp phdp cd todn 
quyen quyet djnh ve mirc tien den bii vd viec 
cd cdn kien nua hay khdng. Cdn neu chi uy 
quyen tham gia td tyng tai tda. liic dd ndng 
ddn cdn bdo luu mgi quyen quyet dinh. Hd 
so ve viec iiy qu)'en ndy phdi dugc kem 
trong hd sa vy dn. Ngudi dugc uy quyen 
phai cd trdch nhiem bdo cdo lai cho ngucifi u) 
quyen ve tinh hinh vu kien; 4) Trong bien 
ban thoa thudn giu'a Vedan vd dai dien cho 
ndng ddn cd ghi nhdn: ".So lien hdi ihirimg 
neu tren Id sd lien hdi thirdng eho ladn bg 
ngirai ddn bi thiet hgi cua tmh Bd Ria -
Vimg Tdu. Ddng .Wai vd TP.Hd Chi Minh 
tren lirii virc sdng Thi I 'ai lir thdi diem hien 
na)- tra ve trirdc vd ngirdi ddn hi thiet hgi 
cua ba tmh. thdnh phd ndy se khdng khai 
kien Cdng ly Vedan ra tda dn: cdc khieii ngi 
(neu cd) sU khdng thugc trdch nhiem cua 
Cong ly Vedan"\ Thoa thudn ndy chua hgp 
ly boi nhu chimg ta biet. thiet hai do Vedan 

gdy ra x'di ngudi ddn Id rdt Idn va khdng phai 
tdt ca ngudi dan bi thiet hai deu chap nhan 
thoa thuan cua Vedan. Han nu'a. sau khi thda 
thudn xong. Vedan lai khdng thye hien thoa 
thudn thi nhirng trudng hgp nay ngirdi dan 
duang nhien vdn cd quyen khdi kien; 5) 
Phuang phdp tinh todn thiet hai do hanh vi 
Idm d nhiem mdi trirdng ciia Vedan do Vien 
Tdi nguyen vd Mdi trudng thugc Dai hpc 
qudc gia Tp. Hd Chi Minh tien hdnh. 
Phuang phdp tinh todn thiet hai nay dua tren 
CO so sir dyng phan mem MIKE 21 ciia Vien 
Thuy lgi Dan Mach (phan mem dugc chap 
nhdn rdng rai tren the gidi vd duge thuang 
mai hda). Vien Tdi nguyen va Mdi trirdng 
xac dinh ty le gay d nhiem ciia cdng ty 
Vedan phai chiu trdch nhiem ddi vdi khu 
vyc bj d nhiem dae biet nghiem trpng (H) la 
89%. Ke tiep. khu vyc bi d nhiem nghiem 
trpng (M) Id 30.3% va khu vyc bi d nhiem 
(L) Id 10%'̂ . Tren ca sa tinh thiet hai thye te 
thi Vedan phai bdi thudng thiet hai dd tuong 
img vdi sd % thiet hai md Vedan da gdy ra 
theo tinh todn tren. Vi dy; thiet hai thye te 
cua ndng ddn Id 1 ty ddng thi Vedan se phdi 
bdi thudng 89% eua 1 tx dd. tire la 890 trieu 
ddng. Ddng thdi. viec xdc dinh thiet hai ve 
tai san bi thiet hai cua ndng dan lai dya tren 
CO so dien tich bj thiet hai vd thdi gian bi 
thiet hai do vdy nhieu trudng hgp khdng 
phan dnh diing thiet hai thye te boi cd nhung 
tru'dng hgp trong thdi gian ngan hoac vdi 
dien tich. pham vi nho nhung mirc do bj 
thiet hai rdt Idn xd nguge lai. Hay xac dinh 
thiet hai theo cdch thiet hai ngudi ddn ty tinh 
todn dugc nhdn xdi ty le giua tdng sd tien 
dugc thdm tra. xdc minh vdi sd tien thye te 
dugc Vedan bdi thircTne nhu d tinh Ba Ria-

' Nguyen Van Tien Hiing. Vu kien Vedan: "Thdi 
hdn"" cho Nha nudc phap quven. http:/'tuaitre,vn 
chinh-tri-xa-hoi phap-lllat'39555l/vu-kien-vedan-
°/oE2°o80°o9Cthoi-hon°oE2%80%9D-cho-nha-nuoc-
phap-quNen,html. Thir Hai. 16,08.2010.07:47 
(GMT-7). 

Xem: "Ket qua xac dinh vi phcim. mirc dp anh 
Inrong do hanh vi ga_\ d nhiem cua Cdng ty Cd phan 
hiru han Vedan Viet Nam" cua PGS.TS. Nguyen Van 
Phude: Ths, Nguyen Thanh Hung. PGS.TSKH. Biii 
Ja Long. Vien Mdi truong va Tai nguyen - Dai hpc 
qudc gia TP. Hd Chi Minh. Tap chi Moi trudng sd 7 
nam 2'b 10. 
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Vung Tdu)^ van cdn rat nhieu vdn de tdn tai. 
Dieu dd cho thdy. viec xdc dinh ndy de vira 
hgp ly. hgp tinh Id khdng he don gian. 
Vedan. tham chi nhieu hd ndng ddn cho rdng 
chua chinh xdc vdi thiet hai thue te cua hg 
va khdng/chua ddng tinh vdi cdch xdc dinh 
nay. Dieu nay de ngd ddu ba chdm vdi sy ket 
thiic ciia vu Vedan bdi sau khi Vedan bdi 
thudng thi hdu Vedan day mdu thudn vdn 
cdn dd''. Do vay. cdn phdi cd nhung nghien 
ciru khoa hgc de dua ra cdc phuong phdp xdc 
djnh thiet hai do hdnh vi 1dm d nhiem mdi 
trirdng gdy ra cd hieu qua. 

2. Dinh hu'ong xay dung va hoan thien 
cac quy djnh phap luat ve xac djnh thiet 
hai do hanh vi lam 6 nhiem moi tru-ong 
gay ra 

De viec xdc dinh thiet hai do hdnh vi 
lam ONMT gay ra dugc chinh xdc lam co so' 
cho viec thye hien trdch nhiem bdi thucTng 
thiet hai cd hieu qud. chiing tdi cho rang, cdn 
nghien ciru. xdy dyng vd hoan thien nhirng 
npi dung sau day: 

• Doi v&i xdc dinh thiet hgi ve siic 
khoe, tinh mgng, tdi sdn vd uhi'ing lgi ich 
khdc do hdnh vi lam d nhiem moi trud'ng 
gdy ra 

Thd nhdt. cdn nghien ciru. cdng bd xd 
the che hda thdnh phdp luat ve tdc ddng ciia 
cdc chat do d nhiem mdi trudng gdy ra vdi 
sire khde tai sdn. tinh mang cua con nguiTi. 
Dieu ndy Id vd ciing quan trpng. de khi cd d 
nhiem mdi trudng xdy ra vd gay ra thiet hai 
cho ngudi ddn thi chimg ta cd co' so phdp Ix' 
de xac djnh nhung thiet hai ndy mgt each rd 
rang, tranh trudng hgp nhu vy d nhiem mdi 
trudng d Thaeh San lam bao ngudi ddn xd 
tdi phdi dau khd. nhung khdng biet keu ai... 

" Nhat Thanh. Tranh cai khi chia lien bdi thudng cua 
Vedan. ngudn: vnexpress,net/,,,/3BA244E8/. 
'' Xem biii: "Ndng dan td nhau ""hau"" Vedan tai Thanh 
phd Hd Chi Minh ciia tac gia Cdng Quang. ngudn 
http:/'dantri.com. vn/c2()/s20-423 849'nonii-dan-to-
nhaii-hau-vedan-iai-tplicni,litiii, Fhu Tu. 22'09/2010 -
06:43. 

Thd hai. ddi vdi bdi thudng thiet hai ve 
tinh thdn trong trudng hgp sire khoe. tinh 
mang bi xdm hai do hdnh vi 1dm d nhiem 
mdi trudng. cdn phdi nghien ciru xay dyng 
sua ddi phdp ludt theo hudng ndng cao han 
nua mirc dugc bdi thudng thiet hai tdi da ve 
tinh than, boi; mdt Id. thiet hcai do hdnh vi 
1dm d nhiem mdi trirdng gdy ra thudng Id rat 
Idn ddi vdi cd mdi trudng. sire khde. tinh 
mang ciia con ngudi^ hai Id. sy phdt trien 
thdt thudng cua kinh te keo theo lam phat 
ngdy cdng tang, do vdy 30 hay 60 thdng 
luong tdi thieu Id qua thdp trong giai doan 
hien nay... 

• Ddi vd'i xdc dinh thiet hgi ve suy 
gidm chifc ndng, tinh hiru ich do hdnh vi 
lam d nhiem mdi trudng gdy ra 

Thir nhdi. cdn giai thich rd thudt ngu suy 
giam chirc ndng. tinh huu ich cua mdi trudng 
trong Ludt Bao ve Mdi trudng sua ddi hoac 
trong X'dn ban ve xdc dinh thiet hai do hdnh 
vi Idm d nhiem mdi truimg. Ddng thdi chimg 
tdi cho rang, khdng nen quy dinh thdnh 3 
mirc do suy thodi mdi trirdng nhu phdp ludt 
hien hdnh md ehi nen quy dinh a hai mirc do 
Id nghiem trgng xd ddc biet nghiem trgng. 
Dieu dd se giiip cho viec bdi thudng thiet hai 
mang tinh kha thi ban. Mat khdc. cd nhu'ng 
trudng hgp ""mire do thiet hai khdng dang ke. 
viec xdc dinh thiet hai ddi vdi mdi trudng. 
cung nhu vice giai quyet bdi thirdng thiet hai 
chi 1dm gia tang sy bdt hgp ly giua lgi ich xa 

Trong danh sach thdng ke mdi nhat ve sd ngudi 
chet tir nam 1991-2005 tai xa Thaeh San. cd ca thay 
304 ngudi chet. 106 ngudi trong dd qua ddi vi benh 
ung thu (chiem 34.86°o), Cd nhung con sd vd tri 
nhirng that ai oan: Cd 9 gia dinh diet ca vg chdng: 7 
gia dinh chet ca bd me va con: 3 gia dinh cd lit 3 
ngudi diet tro len,,, Ciic benh ung thu thudng gap 
la: Ung thu gan. ung thu vdm hong, ung thu da diiy. 
ung thu hach. ung thu Ur cung va ung thu phdi. 
Nhung benh nhiin nay deu da dupe Benh vien K 
trung uong chiin doan vit diSii trj. Xem biii 
http: vietbao.vn Suc-khoe'Ai-ciiu-lanu-uim-tliu-
Thach-Son/70029965/248''. 
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hdi cdn phai duge bdo ve vdi chi phi xa hdi 
phdi bd ra de bdo ve lgi ieh dd••^ 

Thir hai. cdn nghien ciru xay dyng nghi 
dinh ve xde dinh thiet hai do hdnh vi Idm 
ONMT gay ra; trong dd cdn luu y mdt sd 
van de sau; 

Mgt Id. phdn dinh rd tham quyin. chirc 
nang, nhiem vy vd mdi quan he. tuong tdc 
hgp ly ciia cdc ca quan quan ly nhd nudc vl 
mdi trudng a trung irang xd dia phuong 
trong viec xdc dinh thiet hai do hdnh vi Idm 
d nhiem mdi trudng. nham trdnh nhung 
triing lap ve chire ndng, nhiem vy. Can ddi 
chirc nang, thdm quyen, nhiem vu giira cdc 
ca quan trung uang vd dia phuang: 

Hai Id. can nghien ciru quy djnh cu the 
thdnh phdn mdi trudng ndo cd the xdc dinh 
dugc thiet hai vd phuong phdp xdc dinh thiet 
hai dp dyng vdi tii'ng thdnh phdn mdi trudng. 
Ve van de nay chimg tdi cho rdng, Nghi dinh 
hudng dan Luat BVMT ve xdc dinh thiet hai 
do hanh vi 1dm d nhiem mdi trudng trudc 
tien nen nghien ciru quy dinh thdnh phan 
mdi trudng nude, mdi trudng ddt, he sinh 
thai, tham chi Id thdnh phan mdi trudng 
khdng khi la nhung thdnh phdn mdi trudng 
cd the xdc djnh dugc thiet hai do d nhiem 
mdi tnrdng gdy ra dya tren nhimg phuong 
phdp phii hgp. 

Ba Id. ve ca quan, td chirc dugc tham 
gia gidm dinh, phdp ludt nen qu)' dinh cu the 
cdc ca quan cd quyen tham gia gidm djnh 
thiet hai do ONMT gd)' ra. Chimg tdi cho 
rang, nen xa hdi hda boat ddng nay. Khdng 
chi cdc trung tdm cua Nhd nudc mdi dugc 
tham gia vdo qud trinh gidm dinh thiet hiii do 
hdnh vi 1dm ONMT gdy ra md cdc td chirc 
phi nhd nude cung cd the tham gia vdo qud 
trinh ndy ti"en ea sd nhung dieu kien. tieu 
chudn, quy chuan do Nhd nude quy dinh. 

Ban Id. sy phirc tap vd da dang cua thiet 
hai do hdnh vi Idm d nhiem mdi trudng gay 
ra, dat ra vdn dl Id cdn phai nghien cii'u dua 
ra nhilu cdch thirc de xde dinh dugc thiet hai 
cd hieu qua, bdo ve dugc quyen dugc sdng 
trong mdi trudng trong lanh cua nhdn dan. 
Viee cy thi hda cdc nghien ciru ve phuong 
phdp xdc dinh thet hai trong cdc quy dinh 
phdp luat Id cdn thiet. Ve vdn de nay. theo 
chiing tdi nen cy the hda hai phuang phap 
xdc dinh thiet hai dugc quy dinh trong Luat 
BVMT nam 2005 nhu: linh loc'in chi phi xic 
ly. cai tgo. phuc hdi mdi trirdng vd phuong 
phdp linh todn chi phi giam thieu hoac triet 
lieu ngudn gdy thiet hgi (Dieu 131. Luat 
BVMT nam 2005). Ddng thdi nghien ciru 
mdt sd phuong phdp xdc dinh thiet hai nhu 
phuong phdp Koch cua Dire (su dung de xac 
dinh thiet hai ddi vdi cdy trdng) . Hay 
phuong phdp tinh ra khodn tien cd dinh vdi 
nhung thiet hai nhu lam suy giam hoac tuyet 
chung ciia cac lodi ddng. thye vat hoang da 
nhu d Tdy Ban Nha... . Trong qud trinh xac 
dinh thiet hai cdn quan tam cd den nhung 
thiet hai gidn tiep do ONMT gdy ra nhu; 
nudc thdi ra sdng lam gidm hoac can kiet san 
lugng cd. tdm. gdy khd khan cho ddi sdng 
cua ngu ddn... De xac dinh dugc nhung thiet 
hai ndy. ben canh thdng tin dir lieu ve bdo ve 
tdi nguyen cua cdc co quan la cdn thiet thi xac 
dinh tren co so' sdn lugng. chdt lugng ddnh 
bat cua. cd. tdm bi suy gidm nhieu hay it. 

Ve cdch thirc xdc dinh thiet hai do hdnh 
vi kim d nhiem mdi tnrdng ed mdt cdch khdc 
theo chimg tdi cung can quan tdm nghien 
ciru. Cdch thirc xdc dinh thiet hai ndy dua 
tren ca sa tinh loan ndng do. khdi lugng cdc 
chdt gdy d nhiem tren tdng lugng thai, cdng 
sudt cua CO so gdy d nhiem trong mdt ngay. 

" Xem them: Vii Thu Hanh. Bdi thudng thiet hai do d 
nhiem, suy thoai mdi trudng. Tap chi Khoa hoc phap 
ly. sd 3 (40) nam 2007. 

'' Vien Khoa hoc phap ly - Bd Tu phap. Trdch nhiem 
ddn sir do hdnli vi gdy ihiel liqi vi nidi inrung. Ban 
tin Luat so siinh. sd 1 '2004, 
'" Xem them: Bdi thuong thiet hai do d nhiem. suy 
thoai mdi trudng. Vii Thu Hanh. Tap chi Khoa hoc 
phap ly. sd 3(40)/2007. 
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Til' dd tinh ra chi phi de xir ly cdc chdt gd)' d 
nhiem dd dat tieu chudn. quy chudn mdi 
trudng cgng vdi cdc chi phi it nhdt dii de 
phye hdi hien trang mdi trirdng, dd chinh Id 
sd tien dugc bdi thudng thiet hai. Cdn neu 
doanh nghiep hoac chii the gdy d nhiem cho 
rang hg khdng phdi hie ndo cung boat ddng 
va xa thdi het cdng sudt bode gay ra thiet hai 
cho d nhiem mdi trudng nhu tren thi hg phdi 
chii'ng minh. 

Lien quan den vdn de ndy trong qud 
trinh hodn thien phdp luat ve xdc dinh thiet 
hai do hanh vi 1dm d nhiem mdi trudng. Ben 
canh hodn thien phdp ludt ve ndi dung chimg 
ta cung can quan tam den phdp ludt ve td 
tung md cu the d day la quy dinh ve nghTa vu 
chirng minh. Theo phdp ludt td tyng dan sy 
hien hdnh thi ngudi nao cd don yeu cdu thi 
ngudi dd phdi cd nghTa vy chii'ng minh vd 
ngirdi nao phdn bdc yen cau thi cung phai 
chirng minh nguge lai (Dieu 79, Bd ludt Td 
tung Dan sy ndm 2004). Theo chiing tdi, ddi 
vdi thiet hai do hanh vi lam d nhiem mdi 
trudng gdy ra nen nghien ciru sira ddi cdc 
quy dinh ve nghTa vu chimg minh cua nguiTi 
khdi kien theo hudng ngudi khdi kien chi 
phdi chirng minh thiet hai cua minh md 
khdng bat budc phai cd nghTa vy chimg 
minh rang thiet hai dd ed phdi do co sd A, B 
ndo dd 1dm d nhiem mdi trudng gdy ra vd 
bao nhieu. NghTa vy ndy se do co sd cd hdnh 
vi gay ra d nhiem phai chirng minh. Boi nhir 
chimg ta biet thiet hai do hdnh vi 1dm d 
nhiem mdi trudng xdy ra Id rat Idn vd dac 
biet phirc tap. ngudi dan khd cd du khd nang 
cd the chirng minh dugc. Thye te tren the 
gidi vd cd nude ta trong mdt sd ITnh vyc da 
cd dp dung phuang phdp ndy nhu trong phdp 
luat vl sd hQ'u tri tue hay phdp luat ve bao ve 
ngudi tieu dimg... Do vdy. cdn nghien ciru 
cdch thirc nay tren ca so thye tien nudc ta de 
ddnh gid diing ve nd. 

Thd ba. hodn thien phdp ludt ve quan 
lv. khai thcdc thu thap va su dung du lieu ve 

tdi nguyen mdi tru'dng. nhung bien ddi ve 
thdnh phdn mdi trudng tao co so cho viec 
xdc dinh ONMT. Vi dy: tren co so tieu 
chudn mdi trudng. chung ta xdc dinh thdnh 
phan mdi trirdng a cdc khu vyc theo tirng 
nam, tirng giai doan de biet dugc thye trang 
mdi truiTng. 

Thu lir. cdn nghien ciru quy djnh rd ca 
quan trgng tdi ndo dugc tham gia vdo qud 
trinh gidi quyet viec bdi thudng thiet hai do 
hdnh vi Idm d nhiem mdi truci'ng cung nhu 
thdm quyen, quy trinh thdnh kip, giai quyet 
tranh chdp ve mdi trudng ciia trgng tdi khi 
ed yeu cdu. 

Thir ndm. xdy dyng vd hodn thien quy 
che phdp ly ve bao hiem trdch nhiem bdi 
thutTng thiet hai. Td chire, cd nhdn cd boat 
ddng tiem dn nguy co' gdy thiet hai Idn cho 
mdi trucTng thi phdi niua bao hiem trdch 
nhiem bdi thudng thiet hai ve mdi trudng 
nham ddm bdo viec bdi thudng cho nhdn dan 
khi cd thiet hai xay ra. Ddy Id giai phdp tdt 
xira nhdm bao dam thiet hai do hdnh vi lam 
ONMT gdy ra se duge bdi thutTng, mat khdc 
giiip giam thiet hai ddi vdi cdc co so sdn 
xudt, kinh doanh "khdng chu y" xd thai vugt 
qud qu)' chudn cho phep 1dm d nhiem, suy 
thodi mdi trudng. Song song vdi viec thuc 
hien bao hiem trdch nhiem bdi thudng thiet 
hai cd the tham khao them bien phdp nhu: 
ciic doanh nghiep khi tien hdnh cdc boat 
ddng ddu tu. san xudt cdc san pham... cd 
nguy CO tiem an kha nang gdy ONMT, trudc 
khi san xudt cdn phdi nop mdt khodn tien 
bao dam nhdt dinh tai ngdn hdng de ddm bao 
ihyc hien trdch nhiem khi cd hdnh vi lam 
ONMT gd)' thiet hai cho eon ngutii. 

Thd sdu. X'iec xdc dinh thiet hai do hdnh 
X'i 1dm d nhiem mdi trudng la rdt phirc tap 
nen can ddu tu nghien ciru cdc trang thiet bi 
ky thucdl hien dai de cd the tiln hdnh xdc 
dinh thiet hai dugc hieu qua ban. 
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