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viMay van de ly luan ve kiem soat 
0 nhiim moi trUiifng khong khi va 

gtfi mof hoan thien phap luat 
O TS. BUI Dire HIEN; TS. TRl/ONG VINH KHANG 

Vien Nhi nUde vi Phip luat 

M di trudng khong khf (MTKK) la mQt bg phin quan trgng cua mdi 
trudng song, nen kiem soat ONMT khong khi cung la mpt phan 
trong kiem soit ONMT ndi chung. Bai viit nay phan tfch cic quan 

diim ve kiem soit ONMT khdng khf, dong thdi gpi md hoin thi$n phip 
lu^t d Vi$t Nam ve kiem soit ONMT khdng khi. 

u 

Nhufng v^n de ly lu^n v l 
kiem soat 6 nhiim mdi trUdng 
khong khf 

V l khai niem kiem soat 
ONMT khdng khi. DUdi giac dp 
phap ly, hien nay Luat BVMT 
nam 2014 chua dua ra djnh nghTa 
th i nio la kilm scat ONMT 
khdng khi, tuy nhi^n tai Dieu 64 
Luat nay da dua ra mdt s i npi 
dung cua kilm soat ONMT khdng 
khf. Cd the thIy, vdi nhufng ghi 
nhan t^i Dieu 64 thi, kilm soat 
ONMT khdng khi dUdc hilu theo 
nghTa hep. Theo dd, klim soit 
ONMT khdng khidUde hliu li hoat 
ddng theo ddl, klim tra, glim sit 
tlnh trang ONMT khdng khi thdng 
qua vide xic dinh ngudn phit thii, 
xem xet phd duydt du in vi ho^t 
ddng cd phit thii Mil dua triin sUc 
chju tii eCia MTKK nham phdng 
ngUa, phit hidn, ngin chan vi xCt 
ly ONMT khdng khi. 

Nghi§n cUu ndi dung quy djnh 
tren cd the thIy bin npi dung neu 
tai dieu luat nay chUa bao quit 

dupe ndi ham cua kilm soat 
ONMT khdng khf, vi: 

ThU nhat, khoin 1 Dilu 64 d^t 
ra van de la cac nguon phat thii 
khf phii dUdc xac djnh v l luu 
lUdng, tinh chat va dac dilm cija 
khf thii. Tuy nhiftn, quy djnh nay 
cung chua thi hi§n dUde trpn v?n 
ySu d u cua vi§c phdng ngî ra 
ONMT khdng khi, dac biet la 
phdng ngiia mang tinh chu ddng 
trudc khi cd nguon giy ONMT 
khdng khi. Hay ndi each khac, 
kilm soat d nhiim phii tinh dUde 
viec cd cho hoat ddng sin xult cd 
nguon khi thii do dUdc diln ra hay 
khdng. Hdn nufa, quy djnh nay 
cung chua thi hien dUdc yeu cau 
du bao t ic ddng cCia cic hoat 
ddng cd khi thii dd'i vdi MTKK, 
cung nhu hien trang MTKK. 

ThU hal, Luat quy djnh viec 
xem xet, phe duy&t du an va hoat 
ddng cd phat thii khi phii can cijf 
vao sUe chju t i i cua MTKK, bio 
dim khdng cd tac ddng xau din 
con ngudi va mdi trudng. SUc chju 

t i i cua mdi trUdng la gidi han chju 
dung ciia mdi trudng dl i vdi cac 
nhan t l tie dong de mdi trudng cd 
thi tu phuc hoi (khoin 17 Dieu 3 
Luat BVMT nam 2014). Cd the 
thay, phap luat hi$n hanh dua tr&n 
tac ddng cua con ngudi din mdi 
trudng theo cac miic dd khac nhau 
d l kiem scat vi6c x i thii. Theo do, 
mufc dp x i thii t i i da cung phii 
nim trong mUc ma mdi trUdng cd 
thi tu dilu hda. Tuy nhien, luat 
chua quy djnh rd xac dinh sUc chju 
t i i cCia mdi trudng va thyc tien lam 
thi nao d l xac djnh dupe sUc chju 
t i i cua MTKK cung khong h i d l 
dang. Trong khi dd, phap luat hien 
hanh da cd quy djnh ve quy ehuan 
ky thuat MTKK xung quanh, quy 
ehuan ky thuat mdi trudng doi vdi 
khi thii, va cac quy ehuan nay 
dUde xay dung dUa tren tac dong 
cua mdi trudng din con ngudi d 
cac miJc dd khac nhau, nhU: Mdi 
trudng tac ddng 6 mufc dd cao nhat 
la lam con ngUdi song ly tudng, tilp 
theo la song thoii mai, song lau 
gay benh man tinh, song lau gay 
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benh cap tfnh va nguy hilm chit 
ngudi. Thudng thi quy ehuan ky 
thuat mdi trudng dUde xay dyng 6 
d p dd moi trudng tac ddng din 
con ngUdi lam con ngudi cim thay 
sing thoii mai, d i chju. Quy djnh 
ve SLfc chju t i i cua mdi trudng cd 
thi hieu khi thii thii ra trong sufc 
chju t i i cCia mdi trUdng thi mdi 
trudng se khdng d nhiim va se 
khdng inh hudng xau din sufc 
khde ciia eon ngUdi va sinh vat va 
khi dd mdi trudng cd the ty phyc 
hoi. Nlu hilu the nay thi khi thii 
trong sUc chju t i i cua mdi trudng it 
nhat phii phiJ hdp vdi quy chuin 
ve tac ddng cQa mdi trudng din 
con ngudi 6 d p do song de chju, 
thoii mai, khdng d nhiim. Va xet 
cho din cijng thi, d l kiem soat 
dUdc ONMT khdng khi vin phai 
dua vao quy ehuan ky thuat mdi 
trudng. Mdt van de khic la, vi$c 
xem xet ho^t ddng phat thii phii 
can cU tren sufc chju t i i cua mdi 
trudng cung rat khd. Vi dy: Khdl tii 
hoat ddng dot rdm ra, khi tU than to 
ong, xe may, 6 td... Hdn nuta, MTKK 
nd mang tinh bao trijm, rat khac so 
vdi mdi trudng dat hay mdi trudng 
nudc bdi tinh khulch tan, Ian 
truyen, khdng cd ranh gidi cua nd. 

ThU ba, cd sd sin xult, kinh 
doanh, djch vy cd nguon phat thii 
khi cdng nghiep Idn phii dang ky 
nguIn gay d nhiim, do dac, thong 
ke, kilm k§ va xay dUng ed sS dO 
li§u v l luu lUdng, tfnh chit, dac 
dilm khi thai. Ben canh dd, cd s6 
sin xuat, kinh doanh, djch vy cd 
nguIn phat thii khi cdng nghiep 
lUu lUdng Idn phii lap dat thilt bj 
quan trie khi thai tU ddng, lien tyc 
va dUde ed quan quin ly nha nude 
ed thim quyen d p phep x i thii. 
Tuy nhien, cd thi thay quy djnh 
nay chu ylu nhan manh den trach 
nhi&m cua cac cd quan nha nudc 
ed tham quyIn va eac chu nguon 
thii trong khi khdng chu trpng gi 
den vai trd cua cac to chUe xa hdi. 

cdng dong. Quy djnh nay cung 
chua chi ra kilm soat ONMT 
khdng khi phii dya tren quy chuin 
ky thuat va ehUa the hi§n dUdc noi 
dung ngan ch$n, khic phyc d 
nhiim, phyc hIi hien trgng mdi 
trudng, xii ly cac hanh vl lam 
ONMT khdng khi. 

Qua phan tich tren cho thay, 
ndi dung quy djnh t?ii Dieu 64 da 
thi hien dUde ndi ham cDa kilm 
soat ONMT khdng khi dac bi§t 
trong giai do^n phdng ngC/a, phat 
hi$n d nhiim, nhUng chUa bao 
quattoan di§n qua trinh kilm soat 
ONMT khdng khf. Chung tdi cho 
rang, do dac thu ciia ONMT, 
ONMT khdng khi n^n trong kilm 
soat ONMT cin col phdng ngiia, 
phat hi§n, ngan chan, xCf ly ONMT, 
MTKK khdng ehl la chu trinh kiem 
soat d nhiim khep kin ma nd cung 
chfnh la myc tiSu cua qua trinh 
kilm soat. Theo dd, myc ti§u true 
tilp nhat cua kilm soat d nhiim la 
d l phdng ngi!fa, phat hien, ngan 
chan va xif ly d nhiem. Thyc hien 
dUdc cic myc tieu tryc tilp nay se 
gdp phan bio vS sufc khde nhan 
dan, bio dim quyen dUdc sing 
trong mdi trudng trong lanh. Ding 
thdi, trong moi myc tifeu cy the nay 
deu ed nhiJfng ndi dung cCia kiem 
soat ONMT khdng khi, nhU: Lam 
gi de phdng ngUa, lam gi d l phat 
hien, lam gi d l ngan chan, lam gi 
de xif ly d nhiem. 

Do vay, chung tdi tilp can, xay 
dung khai niem kilm soat ONMT 
khdng khi rdng hdn so vdi mdt s i 
ndi dung quy dinh tai Dilu 64: Kilm 
soat ONMT la tong thi cac hoat 
ddng phdng ngUa, dy bao; theo doi, 
kiem tra, giim sat, phat hien, nhufng 
tac ddng den mdi trudng, hien trgng 
mdi trudng, su biln doi ci!ia mdi 
trudng so vdi quy ehuan ky thuat 
mdi trudng; ngan chan; xCl ly cac 
tic ddng tieu cUc din mdi trudng 
cua cac cd quan nha nudc cd tham 
quyen, cac t l ehUc, c i nhan chij 

nguon thii cung nhU cac chu the 
khac nhim bio dim cho moi 
trudng dU«3e trong lanh. 

TL/ each hilu v l kilm soat va 
MTKK, theo chung tdi: Kiem soat 
ONMT khdng khf la ting th i cac 
ho?it ddng cija cd quan nha nUdc, 
ch& the CO thIm quyIn, t l chUc, 
ca nhin chu nguon thii va d c ch£i 
th i khac trong phdng ngCfa, dy 
bao ONMT khdng khf; theo ddi, 
kilm tra, giam sat, phat hien 
nhufng tac dong din MTKK, sy 
bien doi ciia MTKK so vdi quy 
ehuan ky thuat MTKK; ngan chan, 
khic phyc d nhiim, c i i t̂ io phyc 
hoi hi§n trang MTKK; xii ly eac 
hanh vi lam ONMT khdng khi 
nhSm bio dim cho MTKK dUdc 
trong lanh. 

Cung phii khang djnh them, 
v l ly thuylt, kiem soat ONMT Id 
nghTa vu cua t l chufc, ca nhin chu 
nguIn thii v i trach nhi§m eCia cd 
quan nha nUdc cd thIm quyen 
nham nhan m?inh tinh trach nhi§m 
cua cac chu th i nay trong kiem 
soat ONMT va khi ho vi pham/ 
khdng thyc hien/thyc hien khdng 
hi&u qua thi phii chju trach nhi6m 
phip ly. Dieu nay gdp phan bio 
dim cdng ly phii dUdc thUc thi bdi 
cac chij the ed chUc trach, nhiem 
vy ro rang va tranh tao nen quk 
nhilu "hi§p sT dudng pho" ma vl 
mat phap ly cung nhUthye tiin hp 
khdng cd du khi nang td't nhat dl 
thyc hiSn, dac biet la trong boi 
cinh Viet Nam dang xay dyng 
Nha nudc phap quyIn thi viec 
nhin manh trach nhiem nay la cin 
thilt. Ben e?inh dd, viec khIng 
djnh trach nhiem kiem soat ONMT 
cija Nha nudc, to chufc, ca nhan 
chij nguon thii khdng cd nghTa la 
triet tieu quyen dUde BVMT, 
quyIn tham gia kiem soat ONMT 
khdng khi cua ca nhan, to chifc 
khic, tham chi vdi trach nhifem cua 
minh, Nha nude cin khuyin khich, 
tao dieu ki§n va ngay cang mfl 
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rdng hdn su tham gia cua cdng 
d ing, khdi day trach nhiem xa hdi 
cua doanh nghiep, cua cdng dong 
dan eu, to chUe, ca nhan vao qua 
trinh kiem soi t ONMT khdng khi. 
Vi dy: A ed ehUa nguIn th i i doe 
hai thi v l nguyen t ie A phai k i lm 
soat khdng de nguon th i i dd gay 
ONMT. N l u A x i nguon thai chiia 
chat khi ddc hai vUdt qua quy 
ehuan dd ra ngoai mdi trudng thi 
ed quan nha nude ed tham quyIn 
phai cd trach nhiem kiem soat, xi!f 
ly hanh vi vi pham phap luat cua 
A. Cdn neu A g iy thiet hai cho B 
thi dUdng nhien luc nay B ed 
quyen yeu cau A dUng ngay hanh 
vi gay d nhi im, boi thudng thiet 
hai, tham chi A chua gay ra thiet 
hai B v i n ed quyen to cao nen 
ed quan nha nUde ed tham quyen. 
Hdn nOa, cdng dong dan cU bi 
anh hudng do ONMT khdng khf, 
cac to ehUc xa hdi dan sU, truyen 
thdng bao chi cd quyen tham 
gia vao qua trinh kiem tra, giam 
sat, yeu cau boi thudng thiet hai 
mdi trudng. 

Dac diem cua kiem soat 6 
nh i im moi trUdng khong khf 

Ngoai eac dac diem chung 
cua kiem soat ONMT, nhU: Ve chu 
the kiem soat, muc tieu kiem soat, 
phUdng thUc kiem soat,... thi so vdi 
mdi trudng dat, nude, MTKK cd 
nhieu diem dac biet tU tfnh chat ly 
hda den vai trd, tam quan trpng 
cua khdng khi doi vdi mpi mat cua 
ddi song xa hdi... Cu the: 

Mdt la, phai kiem soat ONMT 
khdng khi ngay tCf trUde khi cd 
nguon khi thai gay d nhi im. Cdn 
khi da chap nhan cd nguon khi thai 
gay d nhiim thi phai kiem soat khi 
thai ngay tai nguon. MTKK mang 
tinh khuech tan, Ian truyen nen khi 
d nhiim thudng ra't khd phat hien 
va de kiem soat d nhiim khdng he 
ddn gian. Do vay, phai kiem soat 
ngay tif khi xem xet cap phep dau 
tu du an, khi chua cd nguon thai. 

Cdn khi du i n , nguon th i i dua vao 
hoat ddng thi ph i i k i lm soat trUdc 
khi khi th i i thoat ra ngoai MTKK. 

Hal li, k i lm soat ONMT 
khdng khi can phi i cd sU lien ki t , 
hdp tac chat che giOa cac dia 
phUdng, eac vung va giilfa cac 
qud'c gia d cac d p do song 
phUdng, khu vUe va toan cau. Vi, 
khdng giong nhu dat dai, nguon 
nUdc hay TNTN cd the phan chia 
dUdc ranh gidi, cdn mdi trudng 
khdng khi lai khdng the phan chia 
dUdc ranh gidi. 

Ba li, can khang djnh trach 
nhiem hang dau cua ed quan nha 
nude ed tham quyen va eac chij 
nguon thai trong kiem soat QNMT 
khdng khi. Bdi, ehi Nha nUde mdi 
ed du nhan lUc, vat lUe, to chUc bo 
may, cdng nghe de kiem soat 
QNMT khdng khi. Cdn chu nguon 
thai la chu the chUa khi thai gay d 
nhiim, do vay hp phai ed trach 
nhiem phdng ngUa, phat hien, ngan 
chan, XLf ly nguon khf thai cua minh 
dat ehuan trUde khi thai ra mdi 
trudng, khi gay ra d nhiim thi phai 
ed trach nhiem khac phuc d nhiim, 
phuc hoi hien trang mdi trudng. 

Bon la, nhan manh y nghTa, 
gia tri ve mat site khde, sinh ton 
cua MTKK doi vdi con ngUdi va 
sinh vat trong kiem soat ONMT 
khdng khi. Vf du: Khi tuyen truyen 
ve tam quan trpng ciia mdi trudng 
khdng khi thi can phai cho mpi 
ngUdi thay dUdc tac ddng nguy 
hiem cua ONMT khdng khi den 
sife khde con ngUdi va sinh vat. 

Nam la, can tang cudng tinh 
chij ddng trong kiem soat QNMT 
khdng khi ngay tii trudc khi phat 
sinh nguon thai va trong qua trinh 
XLf ly cac hanh vi vi pham phap 
luat MTKK can tinh thdi hieu tii 
thdi diem chu the bi thiet hai biet 
minh bi thiet hai do hanh vi lam 
ONMT khdng khT Bdi thL/c t i in 
cho thay, ONMT khdng khi thudng 

tac ddng d i n sufc khde, tfnh mang 
cua eon ngUdi ddng thUe vat, tuy 
nhien nd khdng the hien 6 mufc dp 
d p tinh ngay ma ngam dan, 
thudng la trong khoing thdi gian 
dai. D i l u nay, d i n d i n tinh chij 
quan, bj ddng, khdng dUde quan 
tam kip thdi trong kiem soat 
ONMT khdng khi. 

Siu la, ifng dyng KHCN hien 
dai trong kiem soat ONMT khdng 
khi. Phi l thdng qua quan tr ie tai 
ehd de kiem kiem soat ONMT 
khdng khi. 

Gdi md hoan thien phap luat 
ve kiem soat o nh i im moi trUdng 
khong khf 

Hoan thien cac quy djnh cua 
phap luat ve phdng ngUa, dU bao 
ONMT khdng khi nhU: Quy djnh 
ve sUc chju tai cua MTKK, quy 
ehuan ky thuat MTKK, quy dinh ve 
Uu dai, hd trd dau tU doi vdi cac 
fTnh vUe san xuat than thien mdi 
trudng dong thdi d m ddi vdi hanh 
vi lam ONMT khdng khi; quy djnh 
ve quan ly ONMT khdng khi. 

Hoan thien quy djnh cua phap 
luat ve phat hien, ngan chan, xCf ly 
ONMT khdng khf nhU: Quy dinh 
thdng tin ve quan tr ie, tinh hinh 
MTKK; xac dinh rd trach nhiem 
cua chu nguon thai cung nhU cac 
cd quan nha nUdc, chu the cd 
tham quyen trong viec ngan chan 
QNMT khdng khi; quy djnh ve xil 
ly cd sd gay QNMT nghiem trpng, 
khie phuc d nhi im, phuc hoi hien 
trang mdi trudng, xii ly hanh vi lam 
QNMT khdng khf; thanh tra, kiem 
tra, phat hien hanh vi lam ONMT 
khdng khi. Trong sud't qua trinh 
kiem soat ONMT khdng khi can 
lUu y den cac cdng eu lau dai nhu 
kinh te, cac yeu to thi trUdng va xa 
hdi. Ben canh dd, de cao vai trd 
cua cong dong, cac to chifc xa hdi, 
truyen thdng trong tham van chinh 
sach, giam sat, phat hien ONMT 
khdng khi.B 
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