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Tom tat: Bai viet cung tap trung phan tich nhimg lmh vuc cita he thong phap luat Nhat Ban da 
chiu tac dong, anh huong ciia phap Iuat cac quoc gia phuong Tay, lam ro nhiing yeu to tiep n h ^ 
phap Iuat nuac ngoai, nhixng nguyen do gop nen thanh cong cua he thong phap luat Nhat Ban khi 
tiep nhan phap luat tir cac he phai phap luat tien bo khac nhau cua phuang Tay ciing nhu su ket 
hgp hai hoa giiia ylu t6 tmyen thong ciia Nhat Ban vdi nhiing gia tri tien bo ngoai lai qua do chi ra 
nhirng kinh nghiem quy co the tham khao cho Viet Nam trong qua trinh xay dung, hoan thien he 
thong phap Iuat hien nay 

Tie khoa: Anh hudng cua phap luat, phap luat phuong Tay, phap iuat Nhat Ban, lich sii phap luat, 
phap luat Viet Nam. 

I. D a t van de 

Lich sir phap luat Nhat Ban can, hien dai da 
chiing kien nhiing no lyc, quyet tam dac biet de 
kien thiet he thong phap luat co sy ket hgp hai 
hoa giua truyen thong, dao diic Nhat Ban va 
nhiing tien bp eua phap luat phuong Tay. Quyet 
tam va nd lye xay dyng he thong phap luat theo 
mo hinh phuong Tay lam nen tang hudng tdi 
muc tieu "khoa hpc phuong Tay, dao diic 
phuong Dong" , tao hanh lang phap li thuan lgi, 
dong lyc cho cong cupc hpi nhap, tien budc 
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ciing phuong Tay hien dai da giiip nudc Nhat 
thanh cdng, dat tdi sy phat trien thSn ki. Nhieu 
cau hoi dugc dat ra: Tai sao thdi diem do ngucri 
Nhat lai chpn phap luat phuong Tay de tiep 
nhan? C o sd va p h u o n g thirc nao dupe nguai 
Nha t quyet dinh lya chpn, van dyng eac mo 
hinh, kl thuat, chuan myc , tu tudng phap luat 
phuong Tay? Ngi dung tiep nhan qua cac giai 
doan lich su cy the tihu the nao, cac con duong 
tiep nhan la gi? Cac yeu td nao tac dgng den 
viec du nap, tiep nhan? Cac ki thuat nao dugc 
lya cbgn de ket hgp hai hoa giiia truyen thong, 
dao diie, gia tri Nha t Ban vdi cac quy chuan, 
quy pham, nguyen tac phap li p h u a n g Tay? KI 
thuat nao dugc van dung, lya ehgn d6 dung hoa 
dugc cae yeu td tien bg cua eac n6n phap luat 
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CO phdn khong giong nhau la Phap, Diic va Hoa 
Ki trong mgt truyen thong phap luat mang dSm 
chat A Dong liic biy gid? 

Ldi giai cho nhiing van de do c6 y nghia va 
cap thiet cho Viet Nam hien nay. Tuy nhi6n, 
trong gidi ban pham vi ciia bai viet nay, cae tac 
gia tap trung tim ldi giai cho may van d6 co ban 
sau: (1) Sy anh hudng va eon dudng anh hudng 
ciia phap luat phuang Tay den cae khai canh 
cua he thong phap luat Nhat Ban; (2) Nguyen 
nhan anh hudng cua phap luat phuong Tay din 
phap luat Nhat Ban va nhiing thanh edng cua 
Nhat Ban tiong viee van dung, tiep nhan phap 
luat phuong Tay; (3) Nhirng gia tri ma Viet 
Nam CO the hgc hoi tir Nhat Ban qua sy tiep 
nhan phap luat phuong Tay dat tiong boi canh 
hien nay d nudc ta. 

2. Khai niem ve sir anh hudng, tiep nhan 
phap Iu3t va dac diem cir ban cua phdp lu^t 
Nh^t Ban trirdc khi tilp nh |n , du naip cac 
yeu t6 cua phap luat phugng Tay 

2.1. Khdi niem ve dnh hu&ng vd tiep nhgn 
phdp lugt 

Anh hudng ciia he thong phap luat nay den 
he thong phap luat khae la moi quan he giira he 
thong phap luat cua cac qude gia, trong do da 
hoae dang dien ra sy chuyen hoa ciia cae yeu to 
phap luat cua quoc gia nay vao tiong cau tnie 
ciia phap luat quoc gia kia. Anh hudng cd the la 
tich cue, hoae tieu eye hay tae dpng qua lai [1, 
ti,15]. "Cac yeu td eiia phap luat" la cong cu va 
dong thdi la dia chi ciia qua trinh gay anh 
hudng. Cac yeu to anh hudng c6 the d miic dp 
"vT mo" hoac "vi mo". 

Anh hudng d tam "vi mo" la anh hudng 
toan bg ddi song phap luat - tir cae quy dinh ciia 
phap luat cho den thuc tien phap luat va hieu 
biet, nhan thiic ve phap luat het sue da dang 
tiong xa hgi. 6 tam "vi mo" - la sir tac d6ng 
tryc ti6p den cac che dinh va cac quy pham 
phap luat cy the. 

Khi ban den sy "anh hudng" cua phap luat 
nude nay den phap luat nude khac, thong 

thudng can lam ro it nhat ba yeu to cua co che 
anh hudng: Su ap dat cua ben gay anh hudng 
den ben chiu anh hudng; sy tiep nhan chii dgng 
ciia ben tiep nhan; va cuoi ciing la anh hudng 
bdi hip lyc ty nhien nhu eon ngudi ta vln 
thudng hap din nhau bdi nhiing gia tri ciia 
minh - "hiiu xa ty nhien huong" [1, tr.l6]. 

Trong khi dd, thuat ngii "ti6p nhan phap 
luat" dugc hieu la sy ehu dpng hay bj dpng 
(hoae bj ap dat) thu nap nhi6u hay it nhiing 
"ydu t6 eiia phap luat". Sy tilp nhan chiu anh 
hudng bdi nhieu yeu td nhu sy anh hudng 
khaeh quan cua phap luat timg mire dg, sy sang 
t̂ io, chon Ipe nhiing gia tri phii hgp hay khdng 
phii hgp ciia chu the tiep nhan, nhu cau ciia ehu 
the tiep nhan phap luat... 

2.2. Dde diem ca bdn phdp ludt Nhgt Bdn tru&c 
giai dogn dnh hu&ng cua phdp ludt phuang Tdy 

Phap luat va eae thiet cbl chinh quyen cua 
Nhat Ban d thdi ki tien c6 dai (khoang tir nam 
250 TCN din nam 603) mang tInh "thulin 
Nhat", ehiu anh hudng manh me ciia tu tudng, 
triet li ton giao va khong bi anh hudng ciia eac 
yeu to ngoai lai. Phap luat Nhat Ban d thdi ki 
tien CO dai hau nhu khong co su phan biet rach 
rdi giiia quy pham phap luat vdi quy pham xa 
hgi va cac quy pham ton giao khac [2, tr.48]. 

O thdi ki CO dai va trung dai phap luat Nhat 
Ban da ehiu anh hudng sau sac bdi phap luat 
phong kien Trung Hoa [2, tr.48]. He thdng phap 
luat Nhat Ban trong thdi ki nay con dugc gpi la 
he thong "ritsu - ryo" bdi H do nhieu bg luat 
(bao gom hai phan, phan "ritsu" la cac quy dinh 
ve hinh sy va phan "ryo" bao gom cac quy dinb 
mang tinh chat khuyen cao) mo phdng mpt each 
trung thuc cae bp luat cua nha Dudng - tiieu dai 
hung thinh cua phong kien Trung Hoa. 

Phap luat phong kien Trung Qu6c Iiic do 
dugc Nhat Ban van dyng, mo phong do lich sd 
de lai va dugc cho la phii hgp vdi thdi ki phong 
kien trong bdi eanh Trung Hoa la quoc gia 
trung tam ciia khu vye Dong A. Nhung theo 
thdi gian, phap luat phong kiln Trung Hoa da 
h-d nen lac hau, kim ham sir phat triin toan dien 
cua dat nude vdi nhirng dac trung vl ti' 
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chuyen cbl, ap dat v6 tu tudng than quyen, 
khep kin, ha khSc, thieu tmh dan chii, kem phat 
triin d ITnh vye luat tu, giao luu dan su, khdng 
CO sy tham khao va hgc hoi phap luat cac quoc 
gia khac tien thi gidi. Vi vay, kho bat kip vdi 
sy van dgng cua phap luat the gidi, dac biet la 
phap luat phuong Tay tiin bg, khong khuyin 
khieh su giao luu, phat trien kinh te, tiep nhan 
tu tudng tiin bg, giai phdng sde lao dgng, tu 
tudng ciia con ngudi. 

Nhan dien ro nhiing nguy co tut hau, nhung 
bat cap eiia triet li phap luat Trung Hoa, den 
thdi ki can dai va hien dai, Nh|t Ban da tilp 
nhan va van dyng thanh cong phap luat phuang 
Tay dl xay dyng va hoan thien he thong phap 
luat ciia rieng minh, "xay dung mgt nen van 
minh dac biet, khdng theo kieu ehau Au va 
eiing khong theo ki6u ehau A" [3]. 

3. Con du-dng anh hirdng cua phap lu^t 
phu-ong Tay den phap luat Nhat Ban 

Nghien ciiu Hch sii tilp nhan phap luat 
phuong Tay d Nhat ban, c6 the nhan thay 
nhiing con dudng eo ban ma qua do phap lu^t 
phuong Tay den vdi Nhat Ban, cy the: 

3.1. Thdng qua ngu&i ngogi qudc 

Phap luat Phap va Diie anh hudng den Nhat 
Ban thong qua nhCmg c6 van ma ngudi Nhat 
mdi den. Tieu bieu la; cac co van ngudi Phap, 
dac biet la Boissonade, Bousquet, and Benet va 
Roesler cimg cac ddng su ngudi Due eua minh 
nhu Lorenz von Stein va Rudolf von Gneist... 
Nhiing chuyen gia da tham gia vao qua trinh 
xay dyng, phat trien, giao due, tuyen truyen 
phap luat phuong Tay den phap luat Nhat Ban. 

Phap luat My anh hudng den Nhat Ban vdi 
vai tro rat Idn cua Thdng che Douglas 
MacArthur va Bg Tong tu' lenh eae lire lugng 
Dong minh tai Nhat Ban trong qua trinh xay 
dung Hien phap 1946 va cai each dan ehu. 
Nhihig ngudi ngoai quoe da mang nhiing tu 
tudng tiin bp, dan chii eiia phuong Tay tdi phap 
luat Nhat Ban, 

3.2. Thdng qua ngu&i Nhdt Bdn 

Mgt ti-ong nhung dilu lam nen thanh cong 
ciia sy tilp nhan phap luiit nudc ngoai la sy chii 
dgng, tinh than, quyet tam cua chinh ngudi 
Nhat va ehinh gidi Nhat Ban. Trude hit, eo Hah 
ke den: 

Thir nhdt, luc lugng dung dau dat nudc, 
chinh quyen, nhiing ngudi tham gia xay dyng 
phap luat. Nhiing ngudi nay da sang suit, nhieu 
tai nang, nhiet huylt va chii dgng, khong khn 
ham, khong bao thii trong tiep cSn nhiing nen 
phap li mdi tien bd (Thien hoang, Hoang hau, 
ngudi trong bd may nha nudc...). 

Thir hai, nhiing ea nhan co tu tudng tien bp 
CO vai tio trong viec truyen ba tu tudng mdi, gop 
phan thiic tinh dan tpc: Trong "Thuyen trung bdt 
sdch" (Senchu Hassaku - 6/1867) ciia Sakamoto 
Ryoma - nhan vat chu chdt tiong viec hien dai 
hoa cua Nhat Ban va ddng gdp va viee luat do 
tiHiu dai Mac Phii Tokugawa da de cap ngi dung: 
"Xda bo ludt le cu, che dinh phdp lugt Idm ca sd 
cho viec xdy dung qudc gia m&i". Hay tiong: 
"NgU dieu Ngu the vdn " (Gokajo Goseimon) do 
Kjdo Takayoshi tu sua do ghi: "Phdi phd bo 
nhirng tap qudn xdu xa vd mgi viec phdi dua trin 
cdng dgo (cdngphdp)" [4]. 

Thic ba, nhiing ngudi dugc cii sang tim hieu 
phap luat phuong Tay hoac dugc dao t̂ o a 
phuong Tay. Chang han, ehinh quyen Minh Tn 
gui ngudi ciia minh di khip the gidi de nghiSn 
ciiu ve phap luat phuong Tay hien dai, Truoc 
tien, hp tap trung vao phap luat cua Phap, sau 
d6 la tilp thu kmh nghiem cua phap luSt Diic 
vao cuoi the ki XIX, 

3.3. Thdng qua cdc "tdn thu" 

TSn thu chinh la nhung saeh bao phuong Tay 
chiia nhiing hpc thuyet tien bp eua nhiing tae gja 
noi tieng da dugc du nhap vao Nhat Ban. Tiin thu 
thuc sy la nhip eau tu tudng quan trgng ket n6i 
ngudi Nhat vdi ngudi phuang Tay. Nhd do ma 
ngudi Nhat sdm thoat khoi anh hudng tu tu6ng 
chinh tii va hgc thuat Tnmg Hoa, khi iy da tro 
thanh lac hau, bao thii, kim ham su phat triin ciia 
lieh sii; dong thdi, do ciing la phuong tien quan 
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tipng nhat de ngudi Nhat tilp can va tilp thu mpt 
each CO bai ban, he thdng khong chi cac tii thiie, 
cac thanh tuu vl khoa hpc ki thuat, ma eon ca 
nhiing tu tudng mdi ve tu do, dan ehu, dan quyin; 
ve cac thiet ehe xa hpi tir eac nha tir tudng - triet 
hpc chau Au nhu R. Descartes, Voltahre, 
J. Rousseau, Motesquieu... [5]. 

4. Anh hirdng cua phap luat Phap va Dvc 
den phap luat Nhat Ban 

Sy md cira, tiep nhan phap luat phuong Tay 
ciia Nhat Ban bat dau tir nam 1868 khi Nhat 
Ban cai each, md cua giao luu vdi eac quoe gia 
ben ngoai va cac tiao luu tu tudng, ehinh tn, 
phap luat, van boa phuang Tay nhd do bat dau 
dugc du nhap vao Nhat Ban. 

4.1. Ve tu tu&ng phdp ludt 

Sy anh hudng ve tu tudng bude dau thong 
qua tu tudng cua cac co van, chuyen gia nudc 
ngoai. Cd van ngudi Phap - Boissonade la 
ngudi theo chu nghia phap luat ty nhien, ong 
phan doi cac hinh phat tan nhan, nhung che tai 
ha khac, de cao quyen va ty do con ngudi. Ong 
CO anh hudng rit ldn trong giai doan diu khi la 
ngudi truyen ba va ung hd tu tudng thugng ton 
phap luat, bao ve quyen ty nhien ciia eon ngudi, 
bat chap giai cap va vi the xa hgi. 

Trong khi do, co van ngudi Diic - Roesler la 
mpt trong nhirng ngudi dau tien dat nen mdng 
cho trudng phai lich su phap luat [6, tr . l l] . 
Theo do mgi he thong phap luat deu phai phii 
hpp vdi eac lieh sir, van hoa ban dia cua timg 
quoc gia. Roesler cung eac ddng sy ngudi Dice 
ciia minh nhu Lorenz von Stein va Rudolf von 
Gneist la nhiing ngudi dua ra khai niem ve viee 
xay dyng he thong nha nudc thugng ton Nhat 
Hoang va mot nen quan ehu lap hien - nen tang 

' chinh cua Hien phap Minh Tri. 

n 4.2. Trong xdy dgng phdp ludt 

Sy anh hudng cua Phap tdi Nhat trong xay 
', dyng phap luat the hien d sy giup dd cua eae 

chuyen gia, c6 vin ngudi Phap, dac biet la 

Boissonade, Bousquet, and Benet, noi tieng 
nhit la Boissonade [6, ti". 199 - 200]. 
Boissonade cdng nhu cac c6 vin khac la ngudi 
CO cong ldn trong viec dua ra ban du thao hai 
bg luat dan sy 1890, hinh sy 1880 (ffi|>i) (dupc 
coi la cac bp luat hien dai dau tien dugc phap 
dien hoa tai Nhat Ban). 

Co the ke den Yeto, ngudi diing dau Bd Tu 
phap Hoang gia da mdi Bousquet lam co van, 
dich bg luat dan su Phap sang tieng Nhat cho 
cac tham phan ngudi Nhat. Tir nam 1879, 
Boissonade da thay the Bousquet de co van cho 
ngudi ke nhiem Oghi ciia Yeto. Bg luat ciia 
Boissonade da dugc chap nhan bdi hdi ddng 
Hoang gia, va dugc tuyen bo se cd hieu luc vao 
nam 1893. Tuy nhien, ngay sau do, bp Iuat nay 
da gap phai chi tiich vi lay nguyen mau qua 
nhieu tir bp luat Phap, khdng phii hpp vdi luat 
tu nhien ciia Nhat Ban Ket qua la, bp luat da 
phai ngay co hieu lue ciia no da phai lui den 
nam 1896 ciing nhu phai eo nhiing dieu ehinh 
hpp li [7, tr. 200]. Cuoi ciing, bp luat sau ehinh 
sua va dua ra da hoan toan khac vdi tie pham 
ciia Boissonade, nhung van eo nhieu ehe dinh 
anh hudng tir Phap. 

Bp luat hinh sy nam 1880 ciing lay mau tir 
mo hinh phap, dii bp luat nay chi ton tai tren 20 
nam va sau do bi thay the bdi Bg luat hinh sy 
lay khuon mau tii Dire nam 1907, nhung no da 
de lai nhiing dau an manh me, dac biet ve viee 
doi xu vdi ngudi pham tpi. 

Sy anh hudng ciing the hien thong qua cac co 
van phap luat, cac chuyen gia Diic. Hg la Roesler 
ciing cac dong sy nhu Lorenz von Stein va Rudolf 
von Gneist, Hien phap Nhat dugc tuyen bo vao 
11/2/1889 nhu la mgt minh chirng the hien sy anh 
hudng cua phap luat Dire tdi Nhat Ban. 

Ngoai ra, trong bg luat hinh su ciia Nhat 
Ban 1907 Cling tim thay nhiing dau vet ro net 
eiia phap luat Diic. De c6 dugc bg luat ehinh 
thiic nay, hang loat cac ban dy thao tir nam 
1894, 1901, 1903, 1906 da chiing kiln sy tiiam 
gia ciia ngudi Ditc, eiing nhu viec liy cam himg 
tir phap luat Diic ciia cac nha lam luat 
[8, ti.370] bg luat duge sua doi lai nam 1947 va 
Viet lai nam 1995 sau do. 
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4.3. Ve ngudn phdp lugl 

Cung nhu phap luat Phap, Diic - cac he 
thdng phap luat Civil Law, hinh thanh tren eo 
sd luat La Ma, Nhat Ban eo he thong phap luat 
thanh van. Hau het eac lmh vuc ciia ddi song xa 
hgi deu dugc dieu ehinh bdi phap luat thong 
qua cac van ban thanh van, nhu: Hiln phap, Bd 
luat, van ban quy pham eiia Nghi vien va Chinh 
phii tnmg uang hay cac van ban quy pham phap 
luat khac nhau duge ban hanh bdi ehinh quyen 
dia phuong. Trong he thdng phap luat, ngudn 
luat quan trgng eua phap luat NhSt Ban la Hien 
phap, dao luat ciia Nghi vien, van ban phap luat 
(Meirei) do Ndi cac hay cac co quan hanh ehinh 
ban hanh, van ban quy pham phap luat eua 
chinh quyen dia phuong Nhat Ban (Jorei). 
Ngoai ra, cdn cd eae dieu udc quoc te (Joyaku), 
tap quan phap (kanshu), cac quan dilm hpc 
thuat (gakusetsu), cae ban an mau hay hinh thiie 
giai thich phap luat bdi tda an (hanrei). 

4 4. Trong gido due, ddo tgo phdp lugt 

Nam 1872, Boissonade and Bousquet da 
day tieng Phap cho nhimg ngudi se trd thanh 
tham phan tai khoa luat dugc thanh lap bdi Bp 
Tu phap Nhat Ban, Sau nay, chinh khoa nay 
vao nam 1876 da trd thanh "Special school of 
French law" (Trudng luat dac biet ciia Phap), 
day phap luat Phap blng tiing Phap d Nhat 
Ban. Nam 1877, Chinh phii Nhat Ban md ra 
mpt trudng luat khac day phap luat Phap bSng 
tieng Nhat. Boisonade cung nhu cae giang vien 
ngudi Phap khae da giang day tai tiidng Dai 
hpc luat Tokyo (1870) va sau nay la hang loat 
cac trudng luattu tai Tokyo [6, tr. 199]. 

Khoa hgc phap li Diic phat trien rit nhanh 
chdng tai Nhat, Nam 1885, Khoa Luat ciia Bp 
Tu phap dugc md ra, phat trien tir Dai hgc 
Hoang gia Tokyo va co mdt bg phan nghien 
ciiu iuat Diic duge thanh lap d day vao nam 
1887, Chinh phu khuyen khich tao lap mdi 
trudng hgc tap thuan Igi cho viec nghien ciiu 
phap luat Due. Mac dii phap luat Anh, Phap 
Cling duge giang day, nhung tu tudng phap luat 
Dice da chiem uu the Idn tai Nhat trong sudt 

thdi ki nay cho din tan trude khi ket thue Chien 
tianh thi gidi lan thii hai [9, ti. 110]. 

Ngay nay, nhin chung, dao tao luat d Nhat 
Ban tuong ty nhu dao tao luat d eac nude c6 he 
thong phap luat thuoc dong hp Civil law, dac 
biet la gan gui vdi md hinh dao tao eua Phap va 
Diire[10,ti-.393]. 

4.5. Ve he thdng tda dn 

He thing toa an ciia Nhat dugc xay dyng 
tren CO sd tiep thu mo hinh he thong tu phap 
cua cae nudc thuoc he thong phap luiit Civil 
Law ma chu yeu la cua Phap va Diic. Toa an 
chiu sy giam sat ciia co quan hanh jjhap. Sau 
Chiin tranh the gidi thii hai, he thong toa an 
eua Nhat da c6 sy thay doi va khong con chiu 
su ean thiep cua chinh phu nhu trude ma da 
CO vi tri dgc lap trong bd may nha nudc. He 
thong Toa an ciia Nhat ngay nay duge to chuc 
tuong tu nhu he thing phap luat cae nudc 
phuang Tay. 

5. Auh htrong cua phap luat My den phap 
luat Nhat Ban 

Sau Chien tranh the gidi lan thii hai, Nhat Ban 
bl quan dpi My chiem dong. Ngudi giu trach 
nhiem "Chi huy tdi cao Bg Tdng tu lenh cac lire 
lugng Ddng nunh" (Genera! Headquaters of 
Supreme Commander for the Allied Powers -
SCAP) la tudng Douglas MacArthur. 6ng co vai 
tio to ldn tiong nhiing cai each dan chu d Nhat 
Ban, tiong dd cd he thdng phap luat. 

5.1. Ve tu tu&ng phdp lugt 

Nhiing quan diem, tu tudng mdi da dugc 
My mang din eho Nhat Ban, dac biet la tir 
tudng dan chii, binh ding va bao ve hoa binh. 

D6i vdi Bp luat hinh su 1907, tirdi^ 
MacAthur cung dua ra chi dinh yeu ciu buy bo 
dilu luat vl tgi "leje majesty" (tam dich la bit 
kinh vdi Thien Hoang, xuc pham nha nudc) 
ti-ong bg luat c6. Ong cho ring dilu nay da di 
ngugc lai quyin bmh ding cua tat ca mgi ngudi 
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tnrdc phap luat. Ong ciing huge thay doi tpi 
ngoai tmh khi trude day no chi duge bupc tpi 
cho phy nii. Ong nhan thay nhu thi la bit binh 
dang gidi nen "mpt la phai quy tpi cho ca hai, 
hoae la bo di.,.". 

Hien phap nam 1946 ciia Nhat dugc xay 
dyng vdi muc dieh vd eung tien bg. Trong do, 
bupc nha nudc phai hoach dinh nen ehinh tn 
theo nhiing quy dinh toi cao eua Hien phap. 
Hien phap da xac dinh ba nguyen tac: Chii 
quyen cho nhan dan, bao dam nhan quyen co 
ban va tinh than hda binh. 

Cae dieu khoan eua Hien phap dugc xay 
dung tien co sd phu dinh khuynh hudng quan 
biet va xam luge ciia Nhat Ban trong qua khic, 
triet de qua tiiet nguyen tac boa binh nhu Dieu 
9 quy dinh: "Tham vgng chan thanh den mgt 
nen hoa binh qudc te dua tien cong bang va trat 
tu, ngudi dan Nhat Ban mai mai tii bo chien 
tianh nhu quyen ty chii ciia dan tpc va cac moi 
de dga hoac sii dyng vii lyc nhu mgt phuong 
tien giai quyet cac tianh chap quoc te. 

De thyc hien muc dich day, dat, bien, va lue 
lupng khong quan, eung nhu nhirng tiem tang 
gay chien tianh, se khdng dugc duy tri. Quyen 
giao ehien eua nha nude se khong dugc cong 

,, nhan" [11]. 

5 2. Trong xdy dung phdp lugt 

Tnrdc het, Bg luat Hinh su 1907 da dugc 
1 chinh li tir Bg luat Hinh sy 1880 va gin nhu ton 
;(. tai nguyen den ngay nay (dii da dugc chinh sira, 
! bo sung), Ngudi My da dieu chinh mgt so van 

de tiong bp luat nhu tang tuoi pham tgi tdi thieu 
dugc nang tir 14 len 16, hay bude phai dieu 
chinh each viit luat, sir dung bang chii cai mIm 
va Cling Hiragana, Katakana thay cho nhiing tir 
Kanji kho doc, 

(I - ' 
y Tuy nhien, phai den Hien phap 1946 mdi 

thiy ro diu in cua su anh hudng ciia phap luat 
'• My din he thing phap luat Nhat Ban. 

'.j Thang 2/1946 phia Nhat Ban da viit du 
!j5 thao Hiln phap, nhung Douglas MacArthur 
t khong chap nhan, coi do chang qua chi la mgt 

'', thir "binh cO rugu pha" [12] ciia Hien phap 
' ' Minh Tri. Chinh vi the, MacAthur da ra lenh 

cho van phdng cua minh tu thao ra Hien phap 
mdi cho Nhat Ban kip tnrdc phien hpp ngay 26 
thang 2 nam 1946 ciia quan Dong minh. 

Hiln phap Nhat Ban c6 hieu lyc ngay 
3/5/1947 kem theo sau dd la eac dy luat dupc 
Chinh phu Nhat Ban xay dyng tren co sd chi 
dao eua My (dugc Qudc hgi thdng qua tir 1947 
- 1948) vdi cac ndi dung co ban: Phep tic 
Hoang de; Luat ve Quoc hpi; luat Bau cu ha 
vien; Luat Bau cii thugng vien, Luat Ngi cac; 
Luat to chiic hanh chinh quoe gia; Luat cong 
chiic nha nudc; Luat ve khieu nai; Luat ve toa 
an; Luat ve vien cdng td; Luat dia phuong tu 
tri; Luat ve canh sat; Luat giao due phd thong; 
Luat giao due trudng hpe.., 

Ngoai ra, viee sira doi Bg luat Dan su nam 
1947 (Chieu Hoa thir 22) din din kit qua la da 
sua ddi toan bg cac phan quy dinh ve luat gia 
dinh va luat thira ke, che do gia trudng bi xoa 
b6[13;ti.88-89], 

5 3 Ve he thdng tuphdp 

Theo Hien phap nam 1947, tiong khi nhanh 
lap phap va hanh phap cua Nhat Ban dugc to 
chicc CO ban giong nen chinh tri Anh qude, thi 
nhanh tu phap - toa an lai duge to ehire giong 
nhu d My. Tuong ty thim phan My, thim phan 
Nhat Ban phai tic bo eac dang phai de xet xu 
dgc lap va hudng luong eao [14]. 

Dieu 81 Hien phap Nhat Ban da hgc tap 
Hien phap My va quy dinh cho Toa an toi cao 
quyen quyet dinh cuoi ciing ve tinh hgp hien: 
"Toa an toi cao la cap xet xu eao nhat vol tham 
quyen xac dinh tinh hgp hien ciia cac dao luat, 
sac lenh, quy tac hoac cac hanh vi cdng khac" 
[15;tr.l33]. 

5.4. Ve ngudn lugt 

Ve li thuyit, tham phan Nhat Ban khong c6 
nghia vy phai tuan thii tien le phap va ciing 
khdng CO dieu khoan cu the nao quy dinh ring 
cac phan quyet tiong qua khii ciia toa an la tiin 
le phap, la nguon luat va ring Nhat Ban ap dung 
hgc thuyit tiin le phap. Nhung tien thuc tl, phan 
quyet ciia Toa an toi cao thudng dugc cac toa a' 
cap dudi ton tigng va tiian thii nhu mdt n-j' 
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luat CO ban va thuat ngii "tien le phap" 
(precedents) fhudng dugc su dung khi noi ve 
phan quyet ciia Toa an Toi cao [10; tr.387]. 

Ngoai ra, an le ciia My ciing c6 anh hudng 
din each giai thich va sii dung phap luat eua 
Nhat Ban. Anh hudng nay co thi nhin thay 
trong viec giai thich nhung quyen co ban trong 
Hiln phap Nhat ban [12; tr.163-164]. 

5.5. Ve mo hinh td tung hinh su 

Bg luat t6 tyng hinh sy (BLTTHS) ciia Nhat 
Ban trong qua trinh soan thao co sy giup do tieh 
cyc tii phia My va phan anh ro net quan diem 
phap luat to tung ciia ngudi My. Cy the, sy anh 
hudng do the hien tiong cac quy dinh ve 
nguyen tie tianh tung, dieu tia thu thap tai lieu, 
ehiing cir, han che trong viec chap nhan ehung 
eii gian tiep. BLTTHS ciia Nhat Ban duge soan 
thao theo khudn mau cua BLTTHS My ngoai 
trir che dinh xet xii c6 Bdi tham doan. Trong 
qua trinh to tung, tham phan ehi dong vai tio 
trpng tai, vai tio chinh trong qua tiinh td tung 
dugc danh cho dai dien cua ben huge tgi va ben 
bao chiia. Tuy vay, vai tid cua tham phan Nhat 
Ban c6 net khac vdi vai tro tham phan My. Do 
khong tiep thu che dinh boi tham cua My ma 
cac tham quyen ciia tham phan Nhat Ban rgng 
hon tham quyen ciia cac tham phan My. Trong 
thu tuc to tung, CO su thay doi phuang thiic 
tham van nhan chiing theo kieu to tung ddi 
khang [16]. 

6. Ket luan va mgt so ggi md 

6.1. Nguyen nhdn dnh hu&ng phdp ludt phuang 
Tdy den phdp ludt Nhdt Bdn 

Tren thuc te, ban dau viec tiep nhan phap 
luat phuong Tay khong hoan toan suon se bdi 
da CO nhieu rao can, nhu: (1) Tu tudng Nho 
giao bao thu, giao dieu da ton tai d Nhat Ban 
suot mgt thdi gian dai va daanh hudng, chi phoi 
nhieu ITnh vyc tir chinh tri, kinh te, phap luat, 
van hoa...; (2) Nhat Ban la mgt quoc dao, co 
mdt vi tri kha biet lap d phia Dong ciia ehau A, 
tinh chat dao khien ngudi Nhat mang tam li 

"dao quIc - Shimakuni" - vira hieu khach, lai 
vua de dat trong giao tiep va quan he vdi ngudi 
khae, vira mang Idng ty ton dan tpc vira ty ti 
mac cam, cd thai do bai ngoai... [17; tr. 22 -
23]; (3) Kh6 khan vl ngoai ngij va dich nhimg 
bp luat, tai lieu tii tiing nude ngoai sang tieng 
Nhat; (4) Sy duy tri cua nhirng phong tue tap 
quan da an sau vao m6i ngudi dan khien hg kho 
chap nhan thay ddi... 

Tuy nhien, cung vdi dd la nguyen nhan 
khien Nhat Ban chap nhan thay doi, tiep nh|n 
tu tudng phap luat mdi. Trude het, theo eac tac 
gia, can phai ke den ca nguyen nhan khaeh quan 
va chii quan. 

Ve nguyen nhan khach quan, Nhat Ban thdi 
ki cuoi the ki XIX da chiu anh hudng manh me 
eiia phuong Tay do sy phat trien va lan rpng 
eua van minh phuong Tay sang phuang Dong 
qua nhieu con dudng khac nhau, nhu: xam 
lugc, phat trien thuong mai, du hge... Vi du 
nhu Phap luat Nhat Ban chiu anh hudng dau 
tien tu phap luat Phap trong thdi gian dau tien 
hanh cai each (cudi the ki XIX) la do giai doan 
nay chinh tr; va phap luat Napoleon dang vuon 
minh anh hudng tdi vung Vien Dong, day la 
tien de de nhiing ngudi Nhat thiic thdi tiep nhan 
va di theo tu tudng phap luat mdi. 

Ve nhiing nguyen nhan chu quan, tnrdc het, 
ed thi ke den: 

Thic nhdt, nhiing ngudi diing dau dSt nuoc 
Nhat Ban mudn thoat khoi anh hudng cua 
phong kien Trung Quoc khi nhan thiic rang 
nhirng nguy eo se tae ddng tieu eye tir Trung 
QuIe den Nhat Ban va nhieu tu tuong, quan 
diem phong kien cua hg khong cdn phu hgp se 
CO the se keo liii sy phat trien cua Nhat Ban. 
Nen van minh Trung Quoc da dan suy yeu, dac 
biet ke tir nam 1644 khi trieu Minh sup do va hi 
nudc ngoai kiem soat. Sy kien nay d Trung 
Quoc trung hgp vdi giai doan diu cua che dp 
Mac phii Tokugawa (1600-1868); khi do cac 
tudng linh cai tii dang tim each bao ve nha 
nudc Nhat va ban than ho khoi tim anh hudng 
cua ngoai bang, tiong do ed Trung Qu6c. Vdi 
quyet tam bao ve nen ty chii ddng thdi y thuc 
dugc eac he tu tudng trai chieu nhau. Mae phii 
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da ra lenh cim ngudi dan Nhat Ban ra nudc 
ngoai (ngudi pham tdi se bi xu tii) [18]. 

Thu hai, su minh ttilt cua Thien hoang ciing 
tinh than d^n tpc, ai qu6c cua nhirng ngudi tiong 
chinh quyin da ung hg Thien hoang each tan dit 
nudc d6ng ihdi la thai do cdi md tilp tiiu hgc tap 
cai mdi, tien bg cua ngudi Nhat Ban. Thien 
hoang khong chi loai bo nhiing rao can doi vdi 
cong eugc cong nghiep hoa, hien dai hoa Nhat 
Ban ma con ddng vai tio quan tipng tiong viec 
huyen ba eai mdi, nen van mmh hien dai tii 
phuong Tay, giao due dan tgc biit tiep thu cai 
mdi. Ngoai Thien hoang, Hoang hau Nhat Ban 
ciing dong vai tio quan trpng va la mpt gia dinh 
phuong Tay de dua dit nudc tien con dudng 
"van mmh va anh sang" [19]. 

Thic ba, chinh trong nhung hoan canh kho 
khan, van menh dan tgc lara nguy, ngudi Nhat 
Ban da ehap nhan thay doi, bo cai cii, cai lac 
hau mac du da ton tai kha viing chac d: (1) Nhat 
Ban da tit bo nhiing quy djnh co hu ttong tu 
tudng Nho giao de tiep nhan va di theo nen van 
minh phuang Tay nham phat trien, nang cao 
tiem luc vi the dat nudc trong boi canh dat nudc 
kho khan va nguy co cac nudc phuang Tay day 
manh xam lugc; (2) Nhat Ban da chap nhan tir 
bo chien tranh, gat bo thu ban de tiep nhan, hpc 
hoi chinh doi thu ciia minh tiong Chien tranh 
the gidi lan nhir II de tii dong do nat sau chien 
tranh the khoi phuc kinh te, on dinh chinh tri va 
budc vao thdi ki phat trien "than ki sau do". 

6.2. Nguyen nhdn Nhdt Bdn van dung thdnh 
cong phdp ludt phuang Tdy 

Su thanh cong cua Nhat Ban trong viec tiep 
nhan, van dung phap luat Phuong Tay the hien 
d: (1) Nhat Ban da khong phai bo nhieu cong 
siic, thdi gian xay dyng cho rieng minh he 
thong phap luat tuang doi hoan chinh, hien dai, 
tien bp, phu hgp vdi xu the ciia thdi dai, co sy 
ket hgp giiia yeu to ngoai lai va tinh ban dia dan 
tpc, gop phan diy liii nhiing tu tudng phap luat 
phong kiln da iSi thdi; (2) He thong phap luat 
tien bg da gop phan dang ke cho su phat trien 
tieu nhiiu linh vuc cua Nhat Ban, tic chinh tri, 
van hoa, trat ty xa h6i va nen kinh tl; (3) He 

thong phap luat Nhat Ban giu vi tri nhat dinh 
trong ban d6 phap luat the gidi: Nhat Ban la 
quoc gia phuong Dong tilp nhan, van dyng 
thanh cong nhat phap luat phuong Tay va tir do 
de lai nhieu bai hgc kinh nghiem, gia tii tham 
khao cho nhieu quoc gia; (4) Phap luat Nhat 
Ban tir eho bat binh ding vdi phap Iuat phuong 
Tay, phai hgc hoi tir cac nude ldn da phat trien 
ngang hang, tham chi co nhiing tien bp va phii 
hop ban vdi Nhat Ban. Trong ITnh vyc luat kinh 
te, Nhat Ban da tao dieu kien de phat triin 
nhiing cong ty nho, cong ty gia dinh kha linh 
boat, thich img vdi nhiing khiing hoang mang 
tinh chu kivon la can benh "tiam kha" eua nen 
kinh te tu ban ehu nghia. "Nhat Ban da khong 
gidi han so von nho nhat, nhung cac cong ty co 
phan phai co uy tin cao trong xa hgi. Phan ldn 
cae eong ty co phan co so von it va so co dong 
cung it, cac co phin khong dupe mua ban tien 
thi trudng. Trong da so cac trudng hpp, so 
lugng cac co dong dugc gidi ban tiong gia tpc, 
vi vay dai hgi cl dong, hpi dong quan tri dii da 
dugc quy dinh trong luat, thye te khong dugc 
tiieu tap" [12; ti. 250] Nhiing thanh cong do do 
nhieu nguyen nhan, trude het phai ke den nhu: 

Thu nhit, ngudi Nhat Ban ma truoc hit la 
nhiing ngudi dung diu dit nude da rat thiic 
thdi, dam nghi, dam lam, tien phong, edi md de 
tiep nhan cac gia tri, tu tudng hien dai eua phap 
Iuat phuong Tay, dong thdi thyc hien cai each 
toan dien tren nhieu linh vyc, tao dieu kien cho 
phap luat thich ung va phat trien. Nhat Ban da 
marih dan tir bo nhiing anh hudng ciia Nho giao 
phong kien kim ham sy phat tiien de thay doi 
toan bo dat nude minh tir ehinh tii, phap luat, 
kinh te den van hoa. Trong do, mpi linh vyc deu 
anh hudng den phap luat. Ngudi Nhat va chinh 
gidi Nhat Ban cho rang khong the co cai each 
phap luat thanh cong neu cac ITnh vye khae 
khdng dugc cai each. Bdi phap luat khong the 
taeh rdi vdi cac hien tirgng khac ciia ha tang co 
sd va kien tnic thugng tang, trong d6 eo giao 
due, van hoa, kinh te va ehinh tii, 

Thir hai, Nhat Ban c6 phuong thiic tiep 
nhan van minh phuong Tay dugc cho la diing 
dan va phu hpp. Ngudi Nhat tiep thu mgt each 
chpn Ipc, khong dap khuon nhiing gia tri den 
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tien nhat ciia thdi dai ma tiep nhan nhirng gia tri 
hon minh nhlm "di tat don dau" hieu qua. GS. 
VTnh Sinh viet rang: "Co the ndi rang khdng c6 
dan tpc nao nhay ben ve van h6a nudc ngoai 
cho bang ngudi Nhat, Hg khong ngimg theo doi 
nhuTig diln tien tren the gidi ben ngoai, danh 
gia va can nhac anh hudng cua nhiing trao luu 
va xu hudng chinh dii vdi Nhat Ban. Mpt dilu 
dang chii y khae la khi hp biet trao luu nao dang 
thang the thi hp co khuynh hudng chap nhan, 
hgc hdi, nghien cuu de bit kip tiao luu do, 
khong dl mit thdi co" [20]. 

Thii ba, song hanh ciing phap luat, Nhat 
Ban tiep nhan cac gia tri cua nen giao due tien 
bg ciia van minh phuong Tay nhung biet giir 
gin cac gia tri Nhat Ban. Ngay tir dau, ehinh 
phii Minh Tri da nhin thiie rat ro rang muon 
hge tap va tilp thu mdt each thye sy nen khoa 
hgc cua phuong Tay, thi can phai bat dau tii 
giao due. Do do giao due dugc xae dinh la qude 
sach hang dau la chia khoa de hien dai hoa Nhat 
Ban. Phuong cham cua nen giao due mdi eung 
dugc xac dinh la "hgc di doi vdi hanh, nen hgc 
thuat khong tach rdi vdi ddi song, hgc dua tren 
tinh than khoa hge doe lap eo phe phan", dac 
biet la tten nguyen tae "khoa hgc phuang Tay, 
dao diic Nhat Ban", ehinh nhd viec xae dinh 
diing dan phuang cham giao due cho nen Nhat 
Ban du nhap, hge hoi khoa hpc kT thuat phuang 
Tay de can dai h6a rit maiUi me, nhung khdng 
he hi phuang Tay hoa, 

6.3. Su ket hgp giira phdp ludt phuong Tdy v&i 
phdp ludt truyen thdng cua Nhdt Bdn 

Co nhieu li do khae nhau de giai thieh ve sy 
anh hudng ciia cae gia tri dao diic, tiilt li truyin 
thong va chuan myc xa hpi doi vdi vai trd cua 
phap luat ttong ddi song xa hgi Nhat Ban. Dudi 
day la mgt so vi dy dien hinh eiia cae gia tti dao 
diic, tiiet li truyen thong va chuan muc xa hpi 
vln duge giii gin va ket hop vdi phap luat. (I) 
Quy tae "giri" tiong xa hpi Nhat Ban: "giri" la 
he thong cac chuan myc xu sy mang tinh xa hdi 
truyen thong nham dieu chinh cac moi quan h? 
nay sinh tiong ddi song xa hpi. (2) Ngoai ra, 
cdn cd hudng dan hanh chinh ("gyosei shido") 

ttong thuc tiin dii hanh phap luat d Nhat Ban: 
Nhirng chi din do cac co quan hoac can bg co 
trach nhiem quan h dua ra nham muc dich de 
nghi cac chu thi cd lien quan thyc hien hoac 
khong thyc hien nhirng boat dgng cu the phii hgp 
vdi mye tieu dat ra ttong boat ddng quan li [21]. 

6.4. Nhimg gid tri tham khdo cho Viet Nam 

Nhat Ban va Viet Nam deu la nhiing quoc 
gia cd nhieu net tuong dong ve lich su va van 
hoa. Trong lich sir, Nhat Ban da dugc dan tpc 
Viet Nam ggi la "ngudi anh ca da vang", la 
quoc gia vdi nhieu thii dang de hgc hoi. Qua 
trinh hien dai hda he thong phap luat d Nhat 
Ban da de lai nhieu gia tri eho Viet Nam xay 
dyng va hoan thien he thong phap luat qua viec 
da tiep nhan va van dung thanh cong phap luat 
phuong Tay, cu the: 

Thic nhdt, Viet Nam can day manh cai each 
phap luat ddng thdi eai each toan dien, dong bp 
ehinh tii, kinh te nham tao dieu kien cho phap 
luat thich iing va phat trien. Cai each phap luat 
khong the thanh cdng neu khdng song hanh 
Cling nhiing cai each ddng bg ve van hoa, kinh 
te, ehinh tri va giao dye. 

Thu hai, qua trinh tiep nhan gia tri mdi can 
cd sy nghien ciiu cong phu, nghiem tuc vdi 
nhiing doi chieu, so sanh tu do hge hoi, van 
dung nhiing gia tri tien tien nhat, phu hgp nhat 
doi vdi he thong phap lu^t va dieu kien cua 
nude nha. Dong thdi, can can ttong de ttanh sy 
thieu thdng nhit trong viec tiep nhan, xay dyng 
phap luat khi hge hoi qua nhieu nen phap luat 
khac nhau va can phai biet ket hgp vdi nhirng 
gia tri phap luat truyin thong cua Viet Nam. 

Thir ba, cu can bg c6 tiem nang va tam 
huylt di nghien ciru hgc tap kinh nghiem tai cac 
nudc ma minh quan tam ttong khoang thdi gian 
dii dai thay vi nhiing chuyin khao sat ngin han. 
Day la kinh nghi$m thanh e6ng cua Nhat hoang 
ttong lieh sir 

Thir tu, d tam vi vo, eo thi nghien ciiu mpt 
so kinh nghiem Nhat Ban ttong qua trinh cai 
each he thdng phap luat cua Viet Nam nhu: (1) 
Thilt lap CO ehe hgp tac hieu qua, dn dinh vdi 
eac chuyen gia uy tin d cac tiirdng luat hang 
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dau the gidi - nhiing noi c6 nhimg dilu kien 
phii hgp, mudn tilp nhan; (2) Xay dyng mdt he 
thong tda an ehuyen nghiep, dpc lap va khong 
tham nhung, cd day du sy tir tin dl phat tiiln 
phap luat va xay dung an le dap iing nhu 
ciuphat triin ciia thyc tiin kinli t l - xa hpi cua 
dat nudc (dac biet trong bdi canh eo quan lap 
phap khong the hoac khong phan irng mpt each 
nhanh ehdng va toan dien) [22]. 

Nhu vay, he thing phap luat Nhat Ban tii 
khi mdi hinh thanh din nay khong chi ehiu sy 
anh_ hudng ciia phap luat phong kiln Trung 
Quoe ma sau d6 con chiu anh hudng bdi hai he 
thong phap luat Idn nhat thi gidi: He thing 
phap luat Civil Law va he thing phap luat 
Common Law. Sy anh hudng do vira co ylu t l 
khach quan, nhung phin ldn la sy tilp nhan mgt 
cac chu dgng do nhu cau ty than va su hap din 
bdi nhiing gia tri tien bg. Nhat Ban da cin 
trpng, khon kheo va no iyc trong viec tiep nhan 
va "Nhat hoa" nhiing gia trj tien tien nhat ve 
phap lu§t d khip noi tren thi gidi de chuyin 
hoa thanh nhirng thinh nhiing chuan myc cua 
minh. Thanh qua la Nhat Ban da xay dyng dugc 
he thong phap luat toan dien, tien bg, phii hgp, 
c6 vi tri tren ban dl phap luat the gidi, thuc sy 
la hinh mlu de nhiiu quoc gia hgc hdi, tham 
khao, tiong dd cd Viet Nam. Diing tiudc nhirng 
bien dgng ciia thdi dai, nhu cau phat trien cua 
dan toe, Nhat Ban da ehpn eai each phap luat la 
mgt trong nhiing nhiem vy trung tam de xay 
dyng, phat trien va bao ve dat nudc. Thiet nghT, 
do la lya cbgn diing din bdi phap luat c6 gia tri 
ldn bdi kha nang tac dgng din quang dai quan 
chiing, td chiic quan tri quoc gia, la cau noi vdi 
the gidi hien dai. Ngudi Nhat ciing da rat dung 
khi tim den nhiing nen phap luat phat trien nhat 
cua thdi dai de hge hdi, tham khao (Phap, Dire, 
My). Ngudi Nhat da khdng chi nhan thay gia tri 
tien bg cua nen phap luat phuong Tay ma con 
manh dan tiep nhan mdt nen phap luat mdi mgt 
each dong bg vdi cac thiet che, hien tugng va 
gia tri van minh tien bp khac ya biet ket hgp hai 
hda vdi eac gia tri truyin thdng cua minh xay 
dung mdt van minh phap lu^t Nhat Ban, lam 
nen mot eho dung rieng cho nen phap luat nudc 
Nhat tien ban dl ciia phap luat tren the gidi. Dd 

cung la nhiing dieu dang de chiing ta tham khao 
ttong boi canh day manh cai each he thdng 
phap luat, hpi nhap quoc te hien nay. 
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The Influence of Western Laws on Japanese Laws 
and Implications for Vietnam 
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Abstract: This article explores the effects of Western laws on Japanese laws from a legal history 
perspective. Thereby, the authors clarify tbe ways of integrating foreign law and decode the choices, 
decisions of the Japanese government. This paper also analyzesthe areas of the Japanese legal 
system that have been affected by the Western law as well as clarifies the factors of foreign law 
integration and reasons for the success of the Japanese legal system in integrating laws from 
different Western legal systems as well as in combining ttaditional Japanese elements with extrinsic 
progress values. There from, valuable experiences are drawn for Vietnam in building and 
completing its current legal system. 
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