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NHIEM VU, QUYEN HAN
CUA CAC CHU THE THANH TRA LIEN QUAN 

DEN XU* LY VAN BAN KHIEM KHUYET
TRONG HOAT DONG THANH TRA • •

VA KIEN NGHI HOAN THIEN PHAP LUAT • • •
• TRAN Tl/dNG THUY

TOM TAT:
Trong hoat dong thanh tra, cac chii the thanh tra co nhung nhiem vu, quyen han cu the. 

Mot trong nhung nhiem vu, quyen han quan trong cua chu the thanh tra la kien nghi ngudi co 
tham quyen xu ly van ban phap luat co khiem khuyet. Bai viet phan tich nhiem vu, quyen han 
ciia cac chu the thanh tra lien quan den xu ly van ban khiem khuyet dupe quy dinh trong Luat 
Thanh tra nam 2022, ddng thdi de xuat hudng hoan thien.

Tir khoa: thanh tra hanh chinh, van ban quy pham phap luat, nhiem vu, quyen han.

1. Khai quat ve nhiem vu, quyen han cua cac 
chu the thanh tra lien quan den xir ly van ban 
khiem khuyet trong hoat dong thanh tra

Theo Tir dien Tieng Viet, “thanh tra ” la “kiem 
soat, xem xet tai cho viec lam cua dia phuong, co 
quan, xi nghiep”'. Theo Tir dien Luat hoc, “thanh 
tra ” la “hoat dong xem xet de lam ro viec thuc 
hien chinh sach, phap luat, nhiem vu, ke hoach 
cua co quan, id chuc, cd nhan"2. Dudi gdc do 
ngon ngu, “thanh tra ” duoc hieu la “hoat dong 
dieu tra, xem xet de lam rd su viec’’3. Nhu vay, 
thanh tra la true tiep xem xet lam rd cac tinh tiet 
ciia vu viec de di den ket luan diing hay sai, ddng 
thdi lam rd tinh chat, muc do, nguyen nhan va hau 
qua ciia vu viec.

Trong hoat dong thanh tra, cac chii the thanh 
tra cd nhung nhiem vu, quyen han cu the. Mot 
trong nhung nhiem vu, quyen han quan trong la 
xir ly cac van ban phap luat cd khiem khuyet. Hien 
nay, cac van ban phap luat duoc chia ra thanh van 
ban quy pham phap luat, van ban ap dung phap 

luat va van ban hanh chinh4. Viec xu ly van ban 
quy pham phap luat khiem khuyet dugc quy dinh 
thdng nhat trong Luat Ban hanh van ban quy pham 
phap luat nam 2015 (dugc sira doi, bd sung nam 
2020). Cu the, Luat nay quy dinh cac bien phap xu 
ly khiem khuyet doi vdi van ban quy pham phap 
luat la: dinh chi, sua doi, bdi bd van ban quy pham 
phap luat5. Trong khi do, viec xu ly khiem khuyet 
van ban ap dung phap luat va van ban hanh chinh 
khdng dugc dieu chinh thdng nhat, ma tan man 
trong cac van ban quy pham phap luat khac nhau. 
Dorn cu, Nghi dinh sd 118/2021/ND-CP, Nghi dinh 
sd 30/2020/ND-CP quy dinh cac bien phap xu ly 
khiem khuyet doi vdi van ban ap dung phap luat 
va van ban hanh chinh gdm: dinh chi, sua doi, huy 
bd, thay the.

Dinh chi van ban phap luat la bien phap nham 
ngan chan ngay kha nang tiep tuc gay ra nhung 
anh huung xau cua nd. Ve nguyen tac, khi ap dung 
quyen dinh chi thi van ban phap luat van con ton 
tai, nhung khdng ai “dam” su dung hay vien dan 
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van ban do nua, ma phai cho ket luan xir ly cuoi 
cung. Van ban phap luat bi dinh chi thi ngirng hieu 
luc thi hanh cho den khi co quyet dinh xu ly cua 
co quan nha nude co tham quyen. Sira ddi van ban 
phap luat la viec co quan nha nude cd tham quyen 
ra mot van ban phap luat khac de lam thay doi ten 
hoac thay doi mot phan noi dung trong khi van giu 
nguyen hieu luc phap ly cua van ban phap luat bi 
sua doi. Bai bo van ban phap luat la hinh thuc xu 
ly nham cham dirt hieu luc phap ly ciia van ban 
phap luat dang duoc thi hanh tren thuc te ke tir 
thoi diem van ban bi bai bo. Trong khi do, hiiy bo 
la hinh thuc xu ly nham phu nhan hoan toan hieu 
luc phap ly cua van ban phap luat ke tir thoi diem 
van ban dupe ban hanh6. Nhu vay, hiiy bo cd ham 
y ap dung doi vdi cac quyet dinh da khong cd hieu 
luc tir luc ban hanh7. Noi each khac, khi hiiy bo la 
coi nhu van ban bi hiiy bb chua tung ton tai, con 
khi bdi bo la van ban bi bai bo da tirng ton tai va 
co hieu luc.

Khi van ban bi hiiy bo, ve nguyen tac phai ap 
dung bien phap khdi phuc lai tinh trang cu do viec 
thuc hien van ban bi hiiy bb gay ra. Tuy nhien, bien 
phap khbi phuc thuong ap dung doi vdi nhung van 
ban ap dung phap luat va van ban hanh chinh, con 
doi vdi van ban quy pham phap luat thi bien phap 
khbi phuc it khi dupe ap dung. Ly giai cho su khac 
biet do, cac nha lam luat va mot sb nha khoa hoc 
cho rang, do cac loai van ban phap luat co gidi han 
tac dong khac nhau (ve doi tuong, khong gian va 
thoi gian) nen viec khbi phuc lai tinh trang cu la 
co the hoac khong the thuc hien dupe8. Van ban ap 
dung phap luat co hieu luc doi vdi cac doi tuong 
cu the. Trong khi do, van ban quy pham phap luat 
xac dinh pham vi cac doi tuong thi hanh rpng, 
khong cu the. Chinh vi vay, viec khbi phuc lai tinh 
trang cu doi vdi van ban quy pham phap luat la 
khong the thuc hien dupe9.

Tiep thu quan diem hop ly nay, Luat Ban hanh 
van ban quy pham phap luat nam 2015 (dupe sua 
doi, bb sung nam 2020) da khong con xem huy bo 
la mot bien phap xu ly khiem khuyet doi vdi van 
ban quy pham phap luat. Vi le nay ma hiiy bb chi 
co the la bien phap xu ly khiem khuyet dbi vdi 
cac van ban ap dung phap luat va van ban hanh 
chinh. Ngoai ra, phap luat con sir dung them thuat 
ngu “bo sung’’, “thay the”. Tuy nhien, thuat ngu 

“bo sung”, “thay the” khong co noi dung phap ly 
mdi, vi no dupe bao ham trong quyen ban hanh 
van ban: ban hanh mot van ban hay mot sb quy 
pham co the de “bo sung”, “thay the” van ban, 
quy pham cu10.

2. Nhiem vu, quyen han cu the cua cac chii the 
thanh tra lien quan den xir ly van ban khiem khu­
yet trong Luat Thanh tra nam 2022

2.1. Quyen han cu the ciia Tong Thanh tra 
Chinh phu lien quan den xirly van ban khiem khu­
yet

Khoan 2 Dieu 12 Luat Thanh tra nam 2022 quy 
dinh quyen han cu the ve xu ly van ban khiem 
khuyet dupe phat hien trong hoat dong thanh tra ciia 
Tong Thanh tra Chinh phu. Theo do, Tong Thanh 
tra Chinh phu co quyen kien nghi Bp trudng, Uy 
ban nhan dan cap tinh dinh chi viec thi hanh hoac 
bai bb van ban quy pham phap luat do Bp trudng, 
Uy ban nhan dan cap tinh ban hanh trai vdi Hien 
phap, luat, van ban quy pham phap luat ciia co 
quan nha nude cap tren, van ban quy pham phap 
luat ciia Tong Thanh tra Chinh phii dupe phat hien 
qua thanh tra. Trong trudng hop kien nghi khong 
dupe chap thuan thi trinh Thii tuong Chinh phu 
xem xet. quyet dinh. Ben canh do, Tong Thanh tra 
Chinh phu co quyen kien nghi Thu tuong Chinh 
phu dinh chi viec thi hanh mot phan hoac toan bp 
nghi quyet ciia Hpi dong nhan dan cap tinh trai vdi 
Hien phap, luat va van ban quy pham phap luat 
ciia co quan nha nude cap tren dupe phat hien qua 
thanh tra. Ngoai ra, Tong Thanh tra Chinh phu co 
quyen kien nghi co quan nha nude co tham quyen 
dinh chi, hiiy bb hoac bai bb quy dinh trai phap 
luat dupe phat hien qua thanh tra.

Nhu vay, theo Luat Thanh tra nam 2022, khi 
phat hien van ban phap luat co khiem khuyet trong 
hoat dong thanh tra, Tong Thanh tra Chinh phu 
khong co quyen true tiep xir ly ma chi co quyen 
“kien nghi” cac chii the co tham quyen dinh chi, 
hiiy bb, bai bb.

2.2. Quyen han cu the ciia Chanh Thanh tra bo 
lien quan den xir ly van ban khiem khuyet

Khoan 11 Dieu 16 Luat Thanh tra nam 2022 
quy dinh quyen han cu the ve xu ly van ban khiem 
khuyet dupe phat hien trong hoat dong thanh tra 
ciia Chanh Thanh tra Bp. Theo do, Chanh Thanh 
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tra bd kien nghi cu quan nha nude co tham quyen 
dinh chi, huy bo hoac bai bo quy dinh trai phap 
luat dupe phat hien qua thanh tra.

Nhu vay, theo Luat Thanh tra nam 2022, khi 
phat hien van ban phap luat co khiem khuyet trong 
hoat dong thanh tra, Chanh Thanh tra bo khdng cd 
quyen true tiep xu ly ma chi cd quyen “kien nghi” 
de cac chu the cd tham quyen dinh chi, huy bd. 
bai bd.

2.3. Quyen han cu the ciia Chanh Thanh tra 
Tdng cue, Cue lien quan den xir ly van ban khiem 
khuyet

Khoan 4 Dieu 20 Luat Thanh tra nam 2022 quy 
dinh quyen han cu the ve xir ly van ban khiem 
khuyet dupe phat hien trong hoat ddng thanh tra 
cua Chanh Thanh tra Tdng cue, Cue. Theo do, 
Chanh Thanh tra Tdng cue, Cue bao cao Tdng cue 
trudng. Cue trudng de kien nghi cu quan nha nuoc 
cd tham quyen dinh chi, huy bd hoac bai bo quy 
dinh trai phap luat dupe phat hien qua thanh tra.

Nhu vay, theo Luat Thanh tra nam 2022, khi 
phat hien van ban phap luat cd khiem khuyet trong 
hoat dong thanh tra, Chanh Thanh tra Tdng cue, 
Cue khdng cd quyen true tiep kien nghi ma chi cd 
quyen “bao cao” Tdng cue trudng, Cue trudng de 
chu the nay kien nghi cac cu quan nha nude khac 
dinh chi, huy bo, bai bo.

2.4. Quyen han cu the ciia Chanh Thanh tra 
tinh lien quan den xir ly van han khiem khuyet

Khoan 10 Dieu 24 Luat Thanh tra nam 2022 
quy dinh quyen han cu the ve xu ly van ban khiem 
khuyet duoc phat hien trong hoat dong thanh tra 
ciia Chanh Thanh tra tinh. Theo do, Chanh Thanh 
tra tinh cd quyen kien nghi cu quan nha nude cd 
tham quyen sua doi, bd sung, ban hanh quy dinh 
cho phu hup vdi yeu cau quan ly. Ddng thui, thdng 
qua cong tac thanh tra, Chanh Thanh tra tinh cd 
quyen kien nghi cu quan nha nude cd tham quyen 
dinh chi, huy bb hoac bai bd quy dinh trai phap 
luat duuc phat hien qua thanh tra.

Nhu vay, theo Luat Thanh tra nam 2022, khi 
phat hien van ban phap luat cd khiem khuyet trong 
hoat dong thanh tra, Chanh Thanh tra tinh khdng 
co quyen true tiep xu ly ma chi cd quyen “kien 
nghi” de cac chu the co tham quyen dinh chi, huy 
bb, bai bb.

2.5. Quyen han cu the ciia Chanh Thanh tra sot 
lien quan den xir ly van ban khiem khuyet

Khoan 3 Dieu 28 Luat Thanh tra nam 2022 quy 
dinh quyen han cu the ve xu ly van ban khiem 
khuyet duuc phat hien trong hoat dong thanh tra 
cua cua Chanh Thanh tra su. Theo do, Chanh 
Thanh tra sd co quyen kien nghi Giam doc sd dinh 
chi viec thi hanh quyet dinh trai phap luat cua dun 
vi, ca nhan thuoc su.

Nhu vay, theo Luat Thanh tra nam 2022, khi 
phat hien van ban phap luat co khiem khuyet trong 
hoat dong thanh tra, Chanh Thanh tra su khong co 
quyen true tiep xu ly ma chi co quyen “kien nghi” 
Giam doc sd dinh chi.

2.6. Quyen han cu the ciia Chanh Thanh tra 
huyen lien quan den xir ly van ban khiem khuyet

Khoan 3 Dieu 32 Luat Thanh tra nam 2022 quy 
dinh quyen han cu the ve xu ly van ban khiem 
khuyet dupe phat hien trong hoat dong thanh tra 
cua Chanh Thanh tra huyen. Theo do, thong qua 
cong tac thanh tra, Chanh Thanh tra huyen co 
quyen kien nghi cu quan nha nude co tham quyen 
dinh chi, huy bo hoac bai bo quy dinh trai phap 
luat dupe phat hien qua thanh tra

Nhu vay, theo Luat Thanh tra nam 2022, khi 
phat hien van ban phap luat co khiem khuyet 
trong hoat dong thanh tra, Chanh Thanh tra huyen 
khong co quyen true tiep xu ly ma chi co quyen 
“kien nghi” co quan nha nude co tham quyen dinh 
chi, huy bo, bai bo.

3. Bat cap trong cac quy dinh ve nhiem vu, 
quyen han cu the ciia cac chii the thanh tra lien 
quan den xir ly van ban khiem khuyet va kien 
nghi hoan thien phap luat

Thir nhat, quy dinh Tdng Thanh tra Chinh phu 
"kien nghi” Uy ban nhan dan cap tinh xir ly van 
ban quy pham phap luat khiem khuyet chua cd 
su thdng nhat giua Luat Thanh tra nam 2022 vdi 
Luat To chuc Chinh phu nam 2015 (ducrc sua ddi, 
bd sung nam 2019).

Dieu 36 Luat To chuc Chinh phu nam 2015 
(dupe sua doi, bo sung nam 2019) quy dinh Tong 
Thanh tra Chinh phu "de nghi Uy ban nhan dan, 
Chu tich Uy ban nhan dan cap tinh dinh chi viec 
thi hanh hoac bai bd nhung van ban phap luat 
ciia Uy ban nhan dan, Chu tich Uy ban nhan dan 
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cap tinh trai vdi cac van ban ve ngdnh, linh vice 
duoc phan cdng. Neu Uy ban nhan dan, Chii tich 
Uy ban nhan dan cap tinh khdng chap hanh thi 
bao cao Thu tuong Chinh phu quyet dinh ”, Doi 
chieu vdi nhiem vu va quyen han ciia Thu tuong 
Chinh phii trong Luat To chuc Chinh phu nam 
2015 (duoc sua doi, bd sung nam 2019) se thay 
tinh thdng nhat cua quy dinh tren. Cu the, Dieu 28 
Luat Td chuc Chinh phu nam 2015 (duoc sira doi, 
bd sung nam 2019) quy dinh Thu tuong Chinh phu 
“dinh chi viec thi hanh hoac bdi bd van ban ciia 
Uy ban nhan dan vd Chu tich Uy ban nhan dan 
cap tinh”. Nhu vay, Dieu 28 va Dieu 36 Luat Td 
chuc Chinh phu nam 2015 (dupe sira doi, bd sung 
nam 2019) deu hudng den viec xu ly “van ban ”.

Ve van de nay, diem i khoan 2 Dieu 12 Luat 
Thanh tra nam 2022 quy dinh: “Tong Thanh tra 
Chinh phu kien nghi Uy ban nhan dan cap tinh 
dinh chi viec thi hanh hoac bdi bd van ban quy 
pham phap luat do Uy ban nhan dan cap tinh ban 
hanh trai vdi Hien phap, luat, van ban quy pham 
phap luat cua co quan nhd nude cap tren, van ban 
quy pham phap luat ciia Tong Thanh tra Chinh 
phu duoc phat hien qua thanh tra; truong hop 
kien nghi khdng duoc chap thuan thi trinh Thu 
tuong Chinh phu xem xet, quyet dinh ”.

Nhu vay, thuat ngu “van ban quy pham phap 
luat” tai diem i khoan 2 Dieu 12 Luat Thanh tra 
nam 2022 cd phai “ngu y ” nhac den “van ban ” 
dupe neu d Dieu 28, Dieu 36 Luat To chuc Chinh 
phu nam 2015 (dupe sua doi, bd sung nam 2019) 
hay khdng? Neu dung la nhu vay thi Luat Thanh 
tra nam 2022 da lam hep di pham vi kien nghi cac 
van ban do Uy ban nhan dan cap tinh ban hanh.

Trong cac hinh thuc quan ly nha nuoc thi ban 
hanh van ban quy pham phap luat la rat quan trong. 
Ngoai ban hanh van ban quy pham phap luat, cac 
chu the mang quyen luc nha nude con cd the thuc 
hien nhung hinh thuc quan ly khac nhu ban hanh 
van ban ap dung phap luat". Chinh vi vay, viec 
kien nghi chu the cd tham quyen dinh chi, huy bd, 
bai bd phai hudng vao doi tuong la van ban ndi 
chung chu khdng don thuan chi la van ban quy 
pham phap luat. Tren thuc te, Uy ban nhan dan 
cap tinh khdng chi ban hanh van ban quy pham 
phap luat ma con ban hanh cac van ban phap luat 
ndi chung (nhu van ban ap dung phap luat, van 

ban hanh chinh). Do do, thuat ngu “van ban quy 
pham phap luat” tai diem i khoan 2 Dieu 12 Luat 
Thanh tra nam 2022 can dupe dieu chinh thanh 
“van ban” nham tao ra su thdng nhat vdi cac quy 
dinh ve xu ly van ban trong Luat Td chuc Chinh 
phu nam 2015 (dupe sua doi, bd sung nam 2019).

Thu hai, Luat Thanh tra nam 2022 chua duoc 
phan dinh rd rang quyen quyen kien nghi “bdi 
bd ” vd quyen kien nghi “huy bd ” van ban khiem 
khuyet.

Theo Luat Thanh tra nam 2022, Tong Thanh 
tra Chinh phu cd quyen kien nghi Bp truong, Uy 
ban nhan dan cap tinh dinh chi viec thi hanh hoac 
bai bo van ban quy pham phap luat do Bp truong, 
Uy ban nhan dan cap tinh ban hanh trai vdi Hien 
phap. luat, van ban quy pham phap luat ciia co 
quan nha nuoc cap tren, van ban quy pham phap 
luat cua Tong Thanh tra Chinh phu dupe phat hien 
qua thanh tra. Neu ddng y bien phap bai bo chi ap 
dung doi vdi van ban quy pham phap luat thi can 
phai quy dinh rd van de nay.

Tuong tu, neu cho rang bien phap huy bd chi ap 
dung doi vdi van ban ap dung phap luat va van ban 
hanh chinh thi quy dinh: “Tong Thanh tra Chinh 
phu kien nghi Thu tuong Chinh phu dinh chi viec 
thi hanh mot phan hoac toan bd nghi quyet ciia 
Hoi ddng nhan dan cap tinh trai vdi Hien phap, 
luat vd van ban quy pham phap luat cua co quan 
nhd nuoc cap tren duoc phat hien qua thanh tra; 
bao cao Thu tuong Chinh phii de nghi Uy ban 
Thudng vu Quoc hoi bdi bo mot phan hoac toan 
bd nghi quyet ciia Hoi ddng nhan dan cap tinh cd 
ndi dung trai vdi Hien phap, luat vd van ban quy 
pham phap luat cua co quan nhd nuoc cap tren 
duoc phat hien qua thanh tra ” cung da khdng bao 
quat het pham vi cac van ban do Hoi ddng nhan 
dan cap tinh ban hanh. Theo khoan 3 Dieu 3 Nghi 
dinh sd 34/2016/ND-CP (dupe sua doi, bd sung 
bdi Nghi dinh sd 154/2020/ND-CP), nghi quyet 
do Hpi ddng nhan dan cap tinh ban hanh khdng 
phai la van ban quy pham phap luat trong cac 
truong hop: Nghi quyet mien nhiem, bai nhiem 
dai bieu Hpi ddng nhan dan va cac chuc vu khac; 
Nghi quyet phe chuan ket qua bau cu dai bieu Hpi 
ddng nhan dan va bau cac chuc vu khac; Nghi 
quydt giai tan Hpi ddng nhan dan... Nhu vay, viec 
su dung thuat ngu bai bd la lam hep di pham vi tac 
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dong cua dieu luat tren, dong thoi cung khong phu 
hop vai cac quy dinh ve xu ly van ban12.

Thu ba, he thdng hai tang "bao cao, kien nghi ” 
cd the dan den viec han che quyen han cua Chanh 
Thanh tra Tong cue, Cue trong viec kien nghi xir 
ly van ban khiem khuyet.

Trong hoat dong thanh tra, neu phat hien van 
ban khiem khuyet, cac chii the thanh tra khong 
dupe quyen true tiep xu ly ma chi co quyen kien 
nghi de chu the co tham quyen true tiep xu ly. Ban 
chat cua “kien nghi” chinh la tham muu. tu van, 
de xuat, con co thuc hien hay khong lai thuoc ve 
quyen ciia nguoi dupe kien nghi, de nghi, de xuat. 
Nhu vay, so vdi quyen quyet dinh, quyen “kien 
nghi” it mang tinh thuc quyen. Nhin chung, day 
la mot quyen mang tinh de xuat chu khong phai 
quyen quyet dinh true tiep cua cac chii the thanh 
tra. Tuy nhien, doi vdi Chanh Thanh tra Tong cue, 
Cue thi “kien nghi” - mot quyen mang tinh de 
xuat, tham chi cung khong cd.

Cu the, khoan 4 Dieu 20 Luat Thanh tra nam 
2022 quy dinh "trudng hap phat hien van ban trai 

phap luat thdng qua cong tac thanh tra, Chanh 
Thanh tra Tong cue, Cue bao cao Tong cue 
trudng. Cue trudng de kien nghi co quan nha nude 
co tham quyen dinh chi, huy bo hoac bai bb quy 
dinh trai phap luat dupe phat hien qua thanh tra”. 
Nhu vay, trong trudng hpp nay, Chanh Thanh tra 
Tong cue, Cue khong cd quyen true tiep kien nghi 
ma phai bao cao de Tong cue trudng. Cue trudng 
kien nghi. Quy dinh he thong hai tang "bao cao, 
kien nghi" kha rudm ra va co the trd thanh “rao 
can” trong viec xu ly van ban khiem khuyet dupe 
phat hien thdng qua hoat dong thanh tra. Theo tac 
gia, Luat Thanh tra nam 2022 can trao quyen kien 
nghi true tiep xu ly van ban khiem khuyet cho 
Chanh Thanh tra Tong cue. Cue. Noi each khac, 
khi thuc hien hoat ddng thanh tra, neu phat hien 
van ban khiem khuyet thi Chanh Thanh tra Tong 
cue, Cue se co quyen true tiep kien nghi nguoi cd 
tham quyen xu ly, khong can phai bao cao Tong 
cue trudng. Cue trudng de Tong cue trudng. Cue 
truong thuc hien viec kien nghia
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Thdng tin tac gia:
ThS. TRAN TUONG TH^Y
Van phong Uy ban nhan dan quan Tan Binh, Thanh pho Ho Chi' Minh

TASKS AND POWERS OF INSPECTION AGENCIES OVER 
HANDLING DEFECTIVE LEGAL DOCUMENTS DURING

INSPECTION ACTIVITIES AND SOME RECOMMENDATIONS

• MASTER TRAN TUONG THUY
Office of the People's Committee of Tan Binh District Ho Chi Minh City

ABSTRACT
Inspection agencies have specific tasks and powers to conduct inspection activities. One of the 

important tasks of inspection agencies is to recommend competent persons to handle defective 
legal documents. This paper analyzes the tasks and powers of inspection agencies over handling 
defective legal documents in accordance to the 2022 Law on Inspection, and also proposes 
recommendations for further improving the performance of inspection agencies.

Keywords: administrative inspection, legal documents, tasks, powers.
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