
GOP Y SLTA 001 HIEN PHAP 1992 

THITG THI QUYEN VA NGHIA VU Ca BAN CUA CONG DAN 
THEO HIEN PHAP 1992 

VA DE XUAT HirOTNG SUTA DOI, BO SUNG 

PGS, TS TirdNG DUY K I £ N ' ' ' 

Hiln phdp 1992 dugc thdng qua trong 
b6i cdnh dlt nude dang trong qud 

trinh thye hipn dudng loi doi mdi do Ddng 
Cdng sdn Viet Nam khdi xudng vd Idnh 
dao. Sau 25 ndm thye hipn cdng cupc doi 
mdi vd gdn 20 ndm thi hdnh cdc quy dinh 
ciia Hiln phdp vl quyln vd nghTa vy co bdn 
cia cdng dan tren thye tl, dd dat dugc 
nhimg ket qud sau day: 

Thu nhdt, da co sijr thay doi c&n ban vi 
m^t nhan thurc 

Khdi nipm quyln con ngudi lln dIu tidn 
dugc quy dinh trong Hiln phdp (Dilu 50) -
ddnh dIu mpt bude tiln mdi trong nh$n 
thuc vd tu duy ly lu§n ve quyln con ngudi, 
khlng dinh tim quan trpng cia bdo v$ bIng 
hiln phdp doi vdi cdc quyln con ngudi, t^o 
CO sd cho vipe xay dyng vd hodn thipn hp 
thong phdp lu$t theo hudng ton trpng vd 
bdo vp quyen vd cdc ty do ca bdn ciia ed 
nhan, cdng dan. Tir dd dd ed bude chuyin 

'̂̂  Vifn Nghien cihi quyln con nguiri, Hpc vi§n 
Chinh trj - Hanh chinh Qu6c gia Hi Chf Minh. 

biln ddng kl vl cdch tilp c|m quyln con 
ngudi trong ho^ch dinh chinh sdeh, phdp 
lu$t. Cing vdi nhiing bude tiln Idn trong 
vipe xdy dyng vd hodn thipn hp thong phdp 
hx%X ve bdo vp quyln eon ngudi, quyen 
cdng dan; cdng tac nghien cuu ly iu$n, pho 
bien phdp lii|lt, tuyen truyin, gido dye ve 
quyln con ngudi dd dugc day m ^ . 

Nhan quyen - quyln con ngudi, t i cho 
bi xem Id ly thuylt tu sdn, nay dd cd sy 
nh$n thuc 1^, dugc coi Id bdn chat cua 
CNXH. Nhan quyln Id bdn chat. Id muc 
tieu, ly tudng cia nhihig ngudi cpng sdn, la 
ket qud cia Ueh su dIu tranh dyng nude, 
giii nude, chong gi$c ngo?d xam. Bdo vp 
quyln con ngudi d nude ta hi^n nay xult 
phdt tir bdn chit cia ehl dp, vira Id myc 
tieu, vira d^ng lye thic day tiln bg xd hpi. 

Thur hai, vi mgt th^ thi 

-Cdc quy dinh cua Hien phdp 1992 vi 
quyin con ngudi, quyin vd nghia vu ca bdn 
cua cong ddn tgo ca sd cho vi?c xay dung 
vd hodn thi$n h^ thdng vdn bdn quy phgm 
phdp lugt CO lien quan tdi bdo ddm quyin 
con ngudi. 
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Sau khi Hiln phdp nam 1992 dugc thong 
qua, Quoc hpi vd Uy ban thudng vu Quoc 
hpi (UBTVQH) da ban hdnh mpt s6 lugng 
Idn cac van ban quy pham phdp lu$t (lu^t, 
phdp lenh vd nghi quylt) tao co sd cho vi§c 
bdo vp vd thuc thi cdc quyln va ty do co bdn 
cia cd nhan, cdng dan tren cdc ITnh vyc ddn 
sy, chinh tri; kinh te, xd hpi vd vdn hda; 
quyen cia cdc nhdm xa hpi de bi ton thuong. 

Trong linh vuc cdc quyin chinh tri, Hiln 
phdp quy dinh vd dugc thi che hod bdng 
cdc dao luat, bdo ddm thye hipn cdc quyln 
ve bau cu, ung cu cia cdng dan vdo Qu6c 
hpi vd Hpi ddng nhan dan cdc cap; quyen 
tham gia vdo cdc cdng viec nhd nude vd xd 
hpi; thye hien quyen dan chi trye tiep d co 
sd xa phudng; bdo ddm thye hipn quyln 

f r 

khieu nai, td cao cia cdng dan... 
Trong ITnh vuc ddn su. Hien phdp quy 

dinh vd dugc the ehl hod trong Bp luat Hinh 
sy vd td tung hinh su... Hiln phdp ghi nhan 
mdt loat cdc quyln nhu ty do di lai vd cu tri 
d trong nude, ed quyen ra nude ngodi vd tu 
nude ngodi trd ve; quyen ty do ngdn luan, ty 
do bdo chi; quyen dugc thdng tin; quyen hdi 
hpp, lap hdi, bilu tmh, quyen ty do tin 
ngudng vd ton gido... Rieng quyln ty do di 
lai vd cu tri da dugc cy the hod trong dao 
luat vl cu tri vd nhilu van bdn phdp quy cia 
Chinh phi; quyln ty do tin ngudng vd ton 
gido dugc cu thi hod trong Phdp lenh tin 
ngudng vd ton gido nam 2004. 

Tren ITnh vuc cdc quyin ve kinh ti, xd 
hoi vd vdn hod, dilu dac biet chi y Id Ian 
dIu tien Hiln phdp ghi nhan quyln ty do 
kinh doanh theo phdp luat (Dilu 57) vd 
dugc thi ehl hod bIng nhilu dao luat khdc 
nhau...Thye tiln trong gin 20 nam thi hanh 
Hiln phdp vd cdc dao luat, quyln ty do 
kinh doanh theo phdp luat da dugc bdo dam 

tren thye tl, hdng loat doanh nghipp tu 
nhan da dugc ddng ky t^i cdc co quan nhd 
nude cd thIm quyln. 

Ngodi ra, Hiln phdp vd cdc vdn bdn 
phdp lu$t khdc cia Nhd nude cdn ghi nĥ ui 
vd bdo ddm mpt lo^t cdc quyln vl lao 
dpng, vipe 1dm, bdo v§ sic kho6; gido dye; 
nghien cuu khoa hpc; xdy dyng nhd d... 

Tren ITnh vuc quyin ciia nhdm: quyen 
tr6 em, phy nOr, thanh nien, nhi dong; ngudi 
cao tuoi, ngudi khuyet tat, gia dinh cd 
cdng, thuong binh, bpnh binh, gia dinh lipt 
sT... Quyen cia cdc nhdm ndy ciing dd dugc 
thi ehl hod bIng cdc lu$t, phdp Ipnh nhu 
Luat bdo vp, ehdm sdc vd gido dye tre em; 
Lu$t phdng, chong bao lye gia dinh; Luat 
binh ding gidi; Luat ngudi cao tuoi, Luat 
ngudi khuylt tat; Phdp Ipnh uu dai ngudi 
cd cdng vdi each mang. 

Ngodi quyln ciia cdc nhdm tren, Hiln 
phdp 1992 ciing Ian dau tien ghi nhan vd bdo 
hd quyen Igi ciia ngudi Viet Nam dinh cu d 
nude ngodi. Khdng dinh ngudi Viet Nam 
dinh cu d nude ngodi Id bp phan ciia cpng 
ddng cdc dan tpc Viet Nam. Nhilu luat vd 
chinh sdeh cia Nhd nude ban hdnh trong 
thdi gian qua, theo hudng uu tien tao dieu 
kien thuan Igi cho ngudi Vipt Nam trd vl 
que huong, 1dm dn, dIu tu vd mua nhd d... 

- Bude ddu thuc hien kiim sodt quyin 
luc nhd nude, ngdn ngira nguy ca xdm 
phgm quyin cua cd nhdn, cong ddn. 

De bdo vp cdc quyln con ngudi, quyln 
cdng dan, Hi§n phdp vd Lu t̂ Td tyng hinh 
sy quy dinh nghiSm elm mpi hinh thuc tmy 
bie, nhye hinh, xic pham danh dy nhan 
phIm cia cdng dan; ngudi 1dm trdi phdp luat 
trong vipe bit, giam giii, truy td, xet xu gay 
thipt h^ cho ngudi khdc phdi bi xii ly 
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nghiem minh; nghiSm elm vif e trd thi ngudi khdng quy dinh cdng ddn ed quyln cy thi 
khilu n^, to edo... NhOmg nguyen tic ndy dd ndo dd, thi cdng dan sS khdng ed quyln dd. 
dugc qudn tript vd dp dyng trong thye tiln ĵ /ĵ j. /j^/^ trong thilt kl ehl dinh vl quyln 
trong dilu tra, truy tl vd x6t x i hinh sy. con ngudi, quyln vd nghia vy ca bdn cia 

Tuy nhien, trong Hiln phdp 1992 vd qua cdng ddn trong Hiln phdp ndm 1992 chua 
thye tien thye thi cdc quy dinh cia Hiln phdp thye sy bdo ddm tinh khoa hpc vl ky thu|lt 
vl quyln vd nghia vy co bdn cia cdng ddn, l$p hiln, gdy rdo cdn cho vi^c hilu vd thye 
dd vd dang b^c 10 mpt s6 mdt h^n ehl trSn cd thi quyln vd cdc ty do ca bdn cia cdng dan 
phuong dif n ly lu^n vd thye tiln nhu sau: trSn thye tien. Trong Hiln phdp, khdi nipm 

Thu nhdt. chua thye sy n h ^ thuc ding ^^V^" ^o" "g^^ <̂ "<?c J^u n^p vdo khdi 
din vi tri, tim quan trpng cia ehl dinh ^^^ W ^ " cdng ddn (Dieu 50)' khiln cho 
quyln con ngudi, quyln vd nghTa vy co bdn ^^ P^^n bipt dugc quyln vd nghia vy ndo 
cia cdng dan trong Hiln phdp. 1̂  ^"a con ngudi ndi chung, quyln vd nghTa 

,. , .X , .<. * . , .X , , vy ndo Id cia rieng cdng ddn. 
Trong tu duy l̂ p hien hipn d^i, hien phdp 

Id vdn bdn bdo ve quyln con ngudi. Vi v$y, ^ ^ ^a, Nhd nude Vipt Nam hipn nay Id 
da s6 hiln phdp cia cdc nude tren thi gidi "̂ ^̂  b6n eia^nhieu dieu udc quoc te quan 
^ i x , ; ; ^ . . X > . , i trpng ve quyen eon ngudi, tuy nhien nhieu 
deu xep che dinh quyen con ngudi vd quyen \. , x \ , . . 
« J- ' '^^x,' I. -^ X *i.' w u' quy d}nh ve quyen va nghia vy cua cong dan 

cong dan o vi tn thu hai hodc thu ba, ehi sau ^ "̂  ,. , Xu ; , , ,/«v, 
che dinh ve chinh the/the che chinh tn^'. , ^, V,, . . J. A^ ±- ± 

.. ' ^^^ , , , chua bao ddm tinh tuomg thich vdi cdc quy 
Hien phap ndm 1992 chua theo tr^t ty tu u * - « »* rk* A . U « U - _X Û *̂ 

^ *^ , , chuan cua quoe te. Dieu ndy the hipn r5 nhat 
duy logic ndy. Hom niia, trong thiet ke cdc ,, , » *, j j - u- • - j« 

^ ^ r . la cac quyen ty do dan chu cua cong ddn 
quy dinh ve quyen vd nghia vy cia cdng ^ ^ ^^ ^^ ^g.„ , ^ ^ ty do bdo chi, quyln 
dan, chua theo hudng tiep can quyen cia j^p ^^j^ ^ilu tinh. ty do thdng tin; ty do tin 
cdng dan vd nghia vy doi ung. NghTa Id, ngudng, ton gido; quyln thdnh l?ip vd gia 
quyln cia cdng dan thi tuomg ung Id nghia nh$p cdng dodn, cdc quyln trong tu phdp 
vy cia nhd nude. Theo chuIn myc nhdn hinh sy theo tieu chuIn bdo ddm x^ x i cdng 
quyln qude tl, nhd nude cd ba elp dp nghia bdng (theo Dilu 14 cia Cdng udc quoe tl vl 
vy: nghTa vu ton trgng quyin; nghTa v^ bdo cdc quyln dan sy, chinh trj...). 
v^ quyin; vd nghTa vu thuc hi?n quyin. j ^ ^ ,̂ ^ q^y ^^^ ^x ^^yX^ ^i ^.j ^^ 

Cdch quy djnh cdc quyln cia cdng ddn nghTa vy, trdch nhipm nhu trong mpt s6 quy 
nhu hipn nay de gay hilu nhIm ring, quyen dinh cia Hiln phdp ndm 1992 Id chua hgp ly. 
con ngudi phdi do Nhd nude quy dinh, Nhd Q^y^„ ^i^ ^^ ^^^ ^ pl^^ ^^^^ hig^ 
nude ban cho ngudi dan vd neu Nhd nude j ^ ^^^ „g„yg„ ^^ ^^ung, chir khdng thi dp 

dyng cho tit cd mpi quyln dugc, khong 

(•) Vi dy: Hien phdp Lien Bang Nga (Chiiomg II); 
Hiln phdp cua Nh$t Bdn (Chuomg III); Hiln phdp '̂> Dilu 50 quy djnh: d nir6c COng hda x5 h^i chii 
cua Thdi Lan (Chuong III); Hiln phdp ciia nude nghTa Vi§t Nam, cdc quyln con ngujri vl chinh trj, 
CHND Trung Hoa (Chuomg II)... (5 Vift Nam, Hiln dan sv, kinh tl, vdn hod va xa hOi dugc t6n trpng, 
phdp ndm 1946, NghTa vy va quyln Igi cua c6ng ddn thi hifn it cdc quyln c6ng ddn vd dugrc quy djnh 
cflng dugc xep 6 Chuomg II. trong Hiln phdp va lu$t. 
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phdi quyln ndo ciing k^m theo nghTa vy. Thu nhdt, lly con ngudi lam trung tam, 
Theo ehuin myc quoc tl vl quyln con coi eon ngudi, quyln con ngudi Id myc tieu 
ngudi, CO nhiing quyln cia con ngudi dugc phan dau cao nhat cia che dp. 
xdc dinh Id quyln tuypt ddi, vipe thye hipn Thic hai, xdc dinh cy thi chi thi mang 
nhirng quyln ndy, khdng kem theo bit c i quyln (cd nhdn, cdng dan vd nhdm ylu thi) 
mpt gidi ban ndo, hay mpt nghTa vy ndo. vd chi thi mang nghTa vy (nhd nude vd cdc 
Thi dy: quyin song, khdng bi tra tan, nhuc ca quan nhd nude). 
hinh. ddi xic tdn bgo, vd nhdn dgo, dugc ton j ^ ^ fj^ xay dyng dugc ca ehl thye thi 
trong phdm gid con ngudi; dugc xet xu ^dc quyln, bdo ddm thye thi cdc quyln tren 
cdng bdng khdng biphdn bi^t doi xic... thye tl, ngay cd khi chua dugc cy thi hod 

Be rd rdng, thudng ngudi ta li^t ke mpt bIng cdc lu^t. 
loat cdc nghTa vy, ma nlu vi ph?m thi se Ti cdc quan dilm d6, vi§e sia doi cdc quy 
dan tdi trdch nhipm phdp ly. Chdng h?in, dinh vl quyln con ngudi, quyln vd nghTa vy 
nghTa vu ddng thul, hay nghTa vy di linh... cia cdng dan cIn dya tren cdc cdn cu sau: 

Thu ndm, thilu co ehl thye thi, bdo vp cdc Dya tren quan dilm cia Ddng Cpng 
quyln vd ty do ca bdn cia cdng dan trong sdn Vipt Nam vl quyln con ngudi dugc thi 
Hiln phdp, do dd mang tinh la tuyen bd. Id hipn trong Cuang ITnh xdy dung ddt nude 
quyln treo nhu cdc quyln vl hpi hpp, lap hpi, trong thdi ky qud do len chu nghTa xd hoi 
bilu tinh; quyln dugc trung elu dan y... (B6 sung, phdt triln nam 2011); Bdo edo 

Kinh nghiem nhilu nude cho thIy, nlu chinh tri vd Chiln luge phdt triln kinh tl, 
nhu cdc quyln chua dugc thi ehl hod bIng x^ hpi; trong cdc ehi thi cia Ban Bi thu 
cdc dao luat, thi cdc quyln van cd thi thuc Trung uong Ddng. 
thi trong thye tien, vd mdt khi hien phdp - Bdo dam tinh tuomg thich vdi cdc 
thua nhan cdng dan cd quyen, vd khi quyen ehuIn myc quoc tl vl quyln con ngudi, md 
dd bi vi pham, cdng ddn cd the kipn chi the Nhd nude Vipt Nam da thua nh$n. 
cd hdnh vi vi pham ra tod dn, hay co quan r^^. ^j^n ^^^^ nhihig thay ddi cdn bdn 
tdi phdn hien phdp de phdn xet ve hdnh vi ^ ^ ^^ ^̂ ^̂ g ̂ x̂  ^^^^^ ^^^ thdnh tyu to 
vi pham hien phdp, xam pham cdc quyen vd ^^ ^g ^^t dugc tren cdc m^t, cdc ITnh vyc 
ty do cia cdng dan. ^^ ^^ s^ng chinh tri, kinh tl, xd hpi vd 

Thu sdu, viec Hien phdp quy dinh cdng vdn hda cia dlt nude; phi hgp vdi bdi cdnh 
dan cd quyln ndo dd "theo quy dinh ciia qude tl vd khu vyc. 
phdp luat", nhung tren thye tl lai khdng cd cd sy/kk thia cdc quy dinh trong cdc 
gidi thich cia ca quan ed thIm quyln, hay hjgn phdp trudc dd, nhIt Id Hiln phdp ndm 
chi thich, vien dan van bdn phdp luat cy 1946; cd tilp thu mpt cdch hpp ly kinh 
thi, nen gay khd khan cho cdng dan thye nghiem cia cdc nude tien tiln tren thi gidi vd 
hien cdc quyln vd ty do dan chi nhu quy nhiing nude dang trong qua trinh chuyin ddi. 

dinh trong Dilu 60, Dilu 69... - Bdo ddm tinh khoa hpc vl ky thudt lap 
Tir nhiing ban ehl dd, viec sia doi Hiln hiln, tinh chinh tri, tinh phi hgp vdi thye tiln 

phdp 1992 phdi qudn tript cdc quan dilm Id: Vipt Nam vd tinh khd thi trong cupc sdng. 
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Vdi nhiing quan dilm vd cdn c i nhu 
vdy, vi phgm vi: sdm kiln nghi sia doi 
todn dipn cdc dilu, khodn trong Chuang V 
cia Hiln phdp; sip xip l̂ i tr^t ty cdc dilu 
khodn; bd cdc quy dinh khdng cdn phi hgp, 
thilu tinli khd thi, khong bdo ddm tinh khoa 
hpc vl ky thudt Idp hiln. 

Chuang vl quyln con ngudi, quyln vd 
nghTa vy cia cdng dan nen d§t d Chuang II 
trong Hiln phdp thi hgp ly hom. 

- Ve ten chuomg nen d t̂ ten Id Quyin 
con ngudi, quyin vd nghTa v\i ca bdn cua 
cdng ddn. 

Ddng thdi nen elu trie lai cdc quy p h ^ 
theo tr§t ty Idgich nhu sau: 

Cdc quy dfnh chung: 

+ Xdc dinh cdc nguyen tic chung vl quyln 
con ngudi, cam ket ve trdch nhipm cia Nhd 
nude trong viec tdn trpng vd bdo v? quyen vd 
cdc ty do CO ban cia cd nhan, cdng dan. 

+ Xdc dinh khd ndng vd pham vi dp 
dyng quyen. 

+ Xdc dinh cdc quyen cd the bi gidi h^n 
trong khi thye hipn. 

+ Xdc dinh nguyen tdc bdo ddm thye 
hien quyen trong tinh tr^g khIn elp, thien 
tai, dich hpa. 

+ Xdc dinh ve nguyen tdc vipe lipt ke 
cdc quyln vd nghTa vy trong Hiln phdp 
khdng 1dm gidm di vipe tdn trpng vd thy 
hudng cdc quyln vd ty do khdc. 

+ Xdc dinh chung vl nguyen tic binh 
ding trudc phdp lu$t vd dugc phdp lu^t bdo 
vp binh ding; nguyen tie khdng phan bift 
ddi x i dya tren ca sd ed thi dan tdi doi x i 
phan biet nhu gidi tinh, dan tpc, tdn gido, 
sic tpc, trinh trang sue khde, bpnh tdt, 
khuylt tat, dia vi xd hpi, trinh dO hpc vIn... 

+ Xdc dinh nguySn tic cdc quyln cd thi 
bi gidi h ^ trong khi thye hipn vd cdc 
quyen dugc tdn trpng vd bdo ddm tuypt doi. 

Cdc quy dfnh cu thi: 

+ Quy dinh cdc quyln vd ty do vl ddn 
sy, chinh tri: cdc quy dinh ndy, can tudn thi 
cdc ehuIn myc qu6c tl md Vipt Nam dd 
thia nh$n. Cin bo sung quyln song vd quy 
dinh vl hinh ph^t tu hinh. 

+ Quy dinh vl cdc quyln kinh tl, xd hpi 
vd vdn hda: cdc quy dinh ndy, eIn tuan thu 
cdc chuIn myc quoc tl md Vipt Nam dd 
thua nh$n. 

+ Quy dinh vl quyln cia cdc nhdm x3 
hpi de bi ton thuong: tiy dilu kipn cy thi 
cia Vipt Nam md xdc dinh cdc nhdm xd hpi 
dl bi ton thuong dl quy dinh trong Hiln 
phdp. Cd thi Id: tr6 em, phu nii, ngudi cao 
tuoi, ngudi khuylt t^t, ngudi vd gia dmh c6 
cdng vdi cdch mang, dan tpc thieu so. 

+ Quy dinh them mpt so quyln mdi, nhu 
quyen ve mdi trudng. 

• + Quy dinh vl ehl dp bdo hp cia Nhd 
nude ddi vdi ngudi Vipt Nam d nude 
ngodi, ngudi nude ngodi dang sinh sdng va 
1dm vipe t^ Vipt Nam. 

Cdc quy djnh vi nghia vyT^: 

+ Xdc dinh vd lipt ke cy thi cdc nghTa vy 
md mpt ngudi cd tu cdch Id cdng dan phai 
thye hipn. 

+ Xdc dinh vd lipt ke cy the cdc nghia vy ma 
m$t ngudi khdng cd tu cdch cdng dan (ngudi 
nude ngodi, ngudi Vipt Nam d nude ngodi, 
ngudi khdng qu6c tich) phai tfayc hipn.a 

'̂̂  Chi quy djnh cdc nghTa vy c6 tinh chit khd thi. 
Tiirc id nghia vy d6 c6 thi dp dyng cdc bif n phdp chi 
tdi, mOt khi cdng dan, cd nhan tir chii khdng thye 
hi§n. Vf dy: nghTa vy tham gia bdo v# T6 quic; 
nghTa vy d6ng thul... Khdng nSn quy djnh cdc nghTa 
vy chung chung, nhu tudn theo hiln phdp, phdp Iu$t, 
lao dOng, hpc t^p... 
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