BAN VE LUAT TRACH NHIEM SAN PHAM TRONG
KINH DOANH QUOC TE

I. TONG QUAN

Trach nhiém sdn pham (TNSP) 13 mot
vin dé duge cdc nude (nhdt 13 cde nude phét
trién) quan tam dac biét nhdm bao vé quyén
toi coa khach hang va trdt ty san xuit, luu
théng hang hda wén thi trudng mot cach an
toan, lanh manh. Dé ¢6 co sd phap 1y cho
muc 1éu dé, rat nhiéu nudc di ban hanh
Luat TNSP nham diéu chinh tich cuc vdn dé
nay. Hé théng cdc quy dinh phdp luat vé
TNSP xuat hién tir rat lau véi tinh cich 1
nhiing quy dinh trong phdp luat dan su nhim
gial quyél trach nhiem bdi thudng thiét hai
cua ngudi san xudt doi véi ngudi st dung.
Cho dén nam 1979, Luat TNSP méi duoc
ban hanh lan ddu tién & Hoa Ky, sau dé phit
trién sang cac nude chau Au va dén nay da
duoc nhicu quéc gia quan tam xay dung.
Luat TNSP quy dinh vé trach nhiém cua nha
san xuat doi vai san pham do minh san xudt
ra. Néu san pham <6 khuyét tat hoac gay
nguy hicm nhdt dinh lam cho ngudi st dung
hoac ngudi thir ba ¢6 lién quan bi thiét hai vé
tai san hodc site khoe thi nhd san xudt san
pham &y phai c6 trach nhiém bdi thutmg
thiét hai néi trén. Thue tién ¢ Viét Nam, da
¢O rat nhiéu hang héa (may mdc thiét bi, do
gia dung, thuc pham, duge pham...) duge
san xudt (k¢ ca tlr nude ngoai cung cip tai
Viét Nam}) khong dam bao chét luong, nguy
hai hoidc gay thiét hai cho khdach hiang khong
chi v€ tai san ma cdn ca ¢ tinh mang, sic
khoe. Diy 1a van dé gay birc xic 16n trong
doi song xd hot. Tuy nhién, phap luat Viél
Nam hién hanh khong ¢6 dao luat dac thu dé
budc nguoi san xuidt phai chiu trich nhiém
vé nhitng thiét hai do khuyét tat cua san
phdm cta ho. Van dé ndy méi chi duoc Bo
luat Dan su nam 2005 quy dinh ¢6 tinh
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nguyén tac 1a: cd nhdn, phdp nhdn, chii thé
khdc san xudr kinh doanh khong ddm bdo
chdt hrong hang ma gdy thiét hai cho ngieoi
tiéu ding thi phai boi thuong (Diéu 630).
Day la quy dinh mdi mang tinh nguyén tac
va trén thuc t€ chua ¢6 vu kién nao duoc giai
quyél theo quy dinh nay. Mat khdc, day ciing
12 mdt quy dinh duy nhat, né khong thé thuc
thi moét cich ¢6 hiéu qua ma cin phai dugc
cu thé héa trong mot dao luat dac thi vé
TNSP nhu ¢ cic nuée. Cho nén, néu nha san
xudt (k€ ca la nhd sdn xuat & nude ngoii)
cung cdp san pham nguy hai cho i san, sic
khoe cua khdch hang thi cing khong cé du
co & phdp ty d€ doi béi thudng thiét hai.

Beén canh d6, trong kinh doanh quéc 1€
hién nay. nhiéu doanh nghiép xudt khiu
(DNXK) phii duong diu véi mot thuc 1€ kho
khan 13 viec doi boi thuong thiét hai khong
thoa dang vi Iy do TNSP kht xuit khiu vio
thi trudng & cdc nude phdt trién. Rui ro vé
TNSP trong kinh doanh quéc 1€ 1a van dé ma
cic doanh nghi¢p tham gia kinh doanh quéc
t€ khong thé loai trir hoan toan. Ho chi ¢6 thé
phong ngira, gidm thiéu rii ro tir cac vu kién
doi boi thuong thiét hai vé TNSP & mirc do
nao dé. DBoi véi Viét Nam trong giai doan
hién nay - thanh vién chinh thic cta WTO -
cdc doanh nghiép ¢é nhiéu co hoi 16n dé
thaim nhdp vao thi trudng cic nude phat
trién. Tuy nhién, day cling 13 thich thic rit
6n khi ho muén didv manh xudt khiu t6i
nhing thi trudng rdt hap dan nay. Cic
DNXK Viét Nam phai tinh dén nhimg rai ro
tir nhing vu kién dot boi thudng TNSP
thudng xdy ra tai nhimg thi truong khé tinh.
Nhi¢u vu kién doi boi thudng thiét hai khong
thoa dang (nhat la tai Hoa K¥) da tién hanh
déi voi cdc bi don nudc ngoai vé TNSP lam
cho ho gap phai khé khan rat 1n trong kinh
doanh, tham chi bi phd san. Néu doi boi
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thudng trong tranh chap hop déng vdi s tién
16i da 13 wong duong véi tri gid hgp dong,
thi dai v6i vu kién TNSP s6 tién bdi thuong
khong phu thude vao tri gia hgp déng ma can
cir vao nhimg tinh todn trén co s& quy dinh
cita Luat TNSP. Tém lai, trong kinh doanh
qudc t& néu bi quy két 1a vi pham Luat TNSP
thi nguoi xuat khau hodc nhd san xual phai
chiu moét hau qua rat nang né.

2. KHAI QUAT VE PHAP LUAT
TRACH NHIEM SAN PHAM

2.1. Trich nhiém san pham

Trach nhiém san pham (product liability)
la khdi niém ¢ogg dé chi trach nhiém cda
nha san xudt, ngudi bdn buon, ban 1é (ké ca
nha xudt khau) lién quan dén viéc bdi thudng
thiét hat vé thi san, tinh mang hoac stic khoe
khi sin phim c¢6 khuyét tat. Khuyét tat cia
san pham gy thiét hai hodc nguy hiém cho
nguoi tiéu ding 1&2 nguyén nhin cba cac vu
kién vé TNSP. Nha san xudt s& phai chiu
trdch nhiém vé nhitng chi phi do 6n hai vé
tat san hoic sitc khoe khi sdn phim ma anh
ta cung cdp gay ra (khong chi cho ngudi sir
dung ma con ca nhing ngudi thi ba ¢d lién
quan). Tuy nhién, chinh ban than san phim
c6 khuyét 1at bj t6n hai thi lai khéng thuéc
pham vi trich nhiém ctia nha san xuét theo
nghia cua khai niém nay. TNSP ¢6 thé phan
biét véi nghia vu dam bao chdt luong trong
hop dong. Pay 1a nghia vu ma ngudi bén,
ngudi xudl khau hang héa khi thuc hién hop
dong chi phai thuc hién ruéc phia bén kia
trong hop dong, trong khi TNSP lién quan t6i
nhimg quyén diac biét cua ngudi sit dung
(ngudi mua hodc nguoi thir ba) duge phdp
luat bao vé vé mot san phdm phdi dam bao
an toan khi né duge dua vao luu thong,

2.2. Luat Trach nhiém sian pham

Dé c¢6 co s phép ly cho viéc quy két
trach nhiém bi thudng thiét hai doi véi nha
san xudt, nhiéu nudc da ban hanh Luat vé
TNSP (product liability law). Luat TNSP lién
quan dén viéc gial quyét trich nhiém bbi
thudng, khéc phuc hau qua, tham chi thu héi
san phdm cua nha san xudt do san phim cé
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khuyét tat va khong an toan khi st dung.
Trudce kia, do dugc diéu chinh boi phap luat
dan sy, TNSP chi phat sinh trong khuon kho
cta nhitng hop déng cu thé, noi cich khac
chi ¢6 nhitng bén cé lién quan trong hop
déng méi c6 thé kién doi béi thudng thiet
hai. Ngdy nay, Luat TNSP da phat trién 16i
mot quan diém cho phép bt cif ai bi thiét hai
bdi mot sdn phdm khuyét tat (duoc dinh
nghia nhuy mot san pham nguy hiém qud mic
cho viéc st dung nd) co thé dan 16i viéc
trich nhiém b6i thudng do bat ki bén nao
trong chudi phan phéi san pham, c¢é thé Ia
nha san xudt, nha ban budn, nha ban 1¢, thaim
chi la nguoi sian xuat mot bé phan linh kién.
Muc dich cua Luat TNSP la nham xéc lap co
s& phdp 1y cho viéc quy trach nhiém cho nha
san xudt dé boi thudong cdc chi phi, ton that
vé tinh mang, sitc khoe hoac tdi san xdy ra
do khuyét tat trong hang hod ma ho cung
¢dp. Vi cach thic d6, Luat TNSP gép phan
bdo vé quyén lgi chinh ddng cia ngudi tidu
ding ciing nhu mot ché dé san xuat hang
héa an toan, lanh manh.

2.3. Sy phat trién ciha Luat Trich
nhiém san pham

Trude kia, van dé TNSP vé co ban dua
vao yéu cau dam bdo chat lugng cla nha
cung cdp trong hgp déng mua ban va duge
diéu chinh boi phép luat dan su. Bo luat Dan
su 13 co sO phap 1y co ban dé giai quyél cic
khi€u kién vé cdc thiét hai ma ngudi tiéw
ding gap phai khi sit dung san pham. Ching
han, 6 CHLLB Duc nguoi ta sir dung Diéu 823
cta Bo luat Dan sy dé yéu cdu ngudi c6 hinh
vi gay thiét hai ¢6 161 (ké ca trong va ngoi
hop déng) phai béi thuong thiét hai; & Nhat
Ban trong Bo luat Dan su, Diéu 709 cho
phép 4p dung nguyén tic trich nhiém dua
trén nhitng khuyét tit va quy dinh nhimmg
khuyét tat d6 t6n tai phai do 16i clia nha san
xudt. Khi Luat TNSP ciia Nhat ra doi, nhiing
khuyél tat trong san phdm 1 diéu kién dé
nha san xudt chiu trach nhiém chit khéng
phai 1a 16i hodc sy c¢6 y cia nha san xuat.
Trach nhiém vé nhimg khuyét tat san phdm
gay thiét hai ciing phu thudc mot phin vao
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trong hop dong, nhiing van dé con lai dugc
diéu chinh bdi nhimg quy dinh cua phdp luat
dan su vé trach nhiém cta ngudi ban hang.

V& co ban, ke tir khi Luat TNSP ra doi,
ngudi ta dd ti€p nhan quan didm “rrdch
nhiém khong nhdt thiét dia theo nguyén tdc
[6i”, titc 12 nha san xudt s& chiu trach nhiém
boi thudng ca nhiing thiet hai néu nguyén
nhan cda nhimg t6n thit d6 1a do khuyét tat
cla san pham ma khéng quan tam dén 16i
cta nha sdn xudt'. Do d6, su ra ddi clia Luat
TNSP di thdy dot nguyén tic teach nhiém: rir
nguyén tdc trach nhiém dita trén 100 dén
nguyén tdc trach nhiém dica trén khuyér 1dr.
Diéu ndy gilip cho ngudi bi thiét hai vi Iy do
Khuyet (at cua sén phadm dé dang khicu nai
doi boi thuong cic thiét hai ma ho phai ganh
chiu trong truong hop khé chimg minh duoc
161 ca nhi san xuat.

Véi su gia tang khong ngimg cia san
xudt hang héa theo quy mo Ion, viéc kiém
sodt vé chat lugng hang héa gap phai nhiéu
vin dé thich thic va didu nay dan dén gia
tang nhimg thiét hai v& ¢4 nhan va tai san d6i
vOi ngudi s dung, k& ca ngudi thit 3 ¢6 lién
quan do san phdm chda dung khuyét tat.
Nhing nudc da di tién phong nhu Hoa Ky,
bic, Anh, Nhat Ban... trong viéc ra phan
quyet béi toa dn vé TNSP clta nha san xuat.
Tai cdc vu kién vé TNSP rudc day, ngudi bi
thi¢t hai bao gid ciing phai ching minh 16i
cua nha san xudt. Trudc tda véi nhing th
tuc phic tap, viéc chiing minh dugc 16i cua
ngudi san xudt la rat khé khan déi véi ngusi
bi thiét hai. K& tir nhitng nam 60 di c¢6 rat
nhiéu vu viéc dugc dua ra xét xi, dién hinh
la nhiing vy nhu: Greenman v. Yuba Power
Products Inc. nam 1963 (Califorlia, Hoa
Kyy: vu Tiém phong dich g (Dic 1968,
BGHZ 51, 91). vu Ford Pinto (Grimshaw v.
Ford Motor Co., 119 Cal. App. 3d. 757

' Tuy nhién, 1ai Hoa K¥, Toa an ciing di phat wrién

rdt s6m 1y thuyét “strict liability in tort”, tam hiéu la
“trdeh nhiém khong phue thuée vae 167,
* Chi tét tai dia chi: hupyonline. ceb.com/

calcases/C2/59C2d57.htm
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(1981))"; vu BMW v. Gore 1996 (Hoa Kv)*
va hang loat nhung truding hop lién quan dén
thude 14 khdc ¢ Hoa Ky ma theo dé nguol bi
thiét hai cin phai ching minh 15i cia ngudi
sdn Xudt hoac ngudi cung cap.

Nhin chung, cdc vu kién vé TNSP luén
c6 xv hudng tang tai Hoa K¥. Mic du maoi
bat ddu dugc xir Iy theo phap luat vé TNSP tir
nira cudi thé€ ky 20, nhung cho dén nam
1992, tai Hoa Ky di c6 t6i 12.763 vu kién tai
75 khu vuc quan trong da duoc dua ra phin
quy€t. Tai cdc qudc gia khdc nhu Nhat Ban,
CHLB Diic, Phap,... s6 cdc vu viéc duogc dua
x€t xu ciing khong nging ting, mac dd misc
dd nghiém trong cha ching c¢6 thé khac
nhau. Qua dé co thé thay nhu cdu diéu chinh
bang phdp luat van dé TNSP 1 nhu cdu cé
tinh khdch quan cia nén kinh € thi trudng va
dac biét trong thoi dai cia nhimg thi trudng
¢6 tinh todn cau hién nay.

3. KHA NANG AP DUNG LUAT
TNSP TRONG KINH DOANH QUOC TE

Nguoi xuat khdu ¢6 thé phai chiu trach
nhiém vé nhitng khuyét 1at ciia san phim doi
VOl ngudi sit dung ngoai nhitng nghia vu vé
dam bao chat lugng hang héa trudc phia bén
kia cua h0p ddng mua bén quéc t€. Do ngudi
xudt khau ban hang sang mot nudc khdc
nudc minh _mang quéc tich va & d6 lai gay ra
thiét hai vé con ngudi va vé vat chat, van dé
dat ra 1a TNSP dai vai ngum xudt khau ¢ day
dugc gidi quyét theo luat clia nude nao. Chiu
trach nhiém vé san phdm, thong thudng,
dugc quy dinh boi mot dao luat cu thé cia
nude ngudi bi thigt hai. Cho nén, -nhimg
nguyén Iy cia tu phap quoc t& khé ¢6 thé
dugc dp dung cho nhitng vu kién vé TNSP.

Theo e phép qudc t€, & da 6 cic nudc
khi quy két TNSP ngudi ta dua trén nguyén
tic Luat noi thuc hién hanh vi (lex coci
delicti comissi) dé dp dung cho trudng hop

' Chi tiét taj dia chi
courtcase. htm

* Chi tiét tai dia chi: htt
content/task75.html.

http:/fwww fordpinto.com/

fwww.aviationlawcorp.com/
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cu thé. Noi thuyc hién hanh vi c6 thé la noi
thuc hién (san xuat, ché bién, ban hang, cho
dén noi két qua xdy ra) trong pham vi cua
mot quéce gia. Tuy nhién, trong kinh doanh
quéc 1€, hang héa duge chuyén tir nude nay
sang nudc khac, noi thuc hién hanh vi san
xudt, nhung noi thiét hal xay ra lai dién ra tai
nuéc nguoi nhap khau. Diéu nay dan dén
mét hé qua 12 nha san xudt cia hang hda ¢é
khuyét 1at c6 thé phai chiu trach nhiém
khong chi theo phdp luit ma ho ¢6 cg s6 san
xudt ma con chiu trich nhiém tai nudc ngudi
nhap khdu, noi ma thiét hai vé con ngudi va
tai san thudng xay ra. Chang han, néu hang
héa duoc san xudt tai CHLB Dic va bén tai
Hoa Ky thi luit cua Bic va luat cua Hoa Ky
déu cé khd ndng dp dung cho trudng hop
tuong tng. Piéu nay dan nhimg xung dot
nhat dinh trong viéc gidi quy€t nhimg vu viéc
cu thé vi phép luat cha cdc nude sé quy dinh
khac nhau, Théng thuomg, van dé TNSP theo
phap luat cua nudc ngudi xual khau lai it
nghiem ngat hon luat cua nudc ngudi nhap
khau, tham chi ta sian pham khéng dugc coi
la ¢é khuyét tat khi nd gy thiét hai tai nude
nhap khau. Cdc vu kién thudong xay ra khi
xudt khau vao thi truding khé tinh, nhat 1a thi
trudmg Hoa Ky, Nhat Ban, EU. Trén thuc 1€,
tai cdc nudc cong nghiép phat trién, ngudi bi
thiét hai thuong kién truc tiép dén tda dn cé
tham quyén ctia nudc ho va tda dn & can ci
vao luat mude tda dn (lex fori) dé gidi quyét.

Trong linh vuc mua ban qudc té hién nay
khong ¢6 di€u udc qudc @ nao diéu chinh vin
dé trach nhiém cua nha san xuat hoac ngudi
xuat khau déi véi san phim c6 khuyét tat
Ngay ci Cong udc Vién 1980 vé mua bin
hang héa qudc 1€ ciing khong rang budc TNSP
déi voi ngudi xudt khau. Diéu 5 cha Cong ude
quy dinh rd nhitg thiét hai ré rang do TNSP
chéng han nhie chét nguoi, bi thitong, theo
Céng wce sé khong ditoe bor thiemg.

4. MOT SO YEU TO C€G BAN CAU
THANH TNSP

Mic di phdp luat coa tng nudc céd
nhimg quy dinh khic nhau vé TNSP déi vai
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nha san xuit, tuy nhién nhitng y&u t& co ban
sau day dugc quy dinh pho bién trong phép
luat vé TNSP cha nhiéu nudc.

4.1. Khai niém san pham

Theo nghia thong thudng, san phiam
(products) bao gém hang hda va dich vu.
Tuy nhién, sén phiam 1a ddi tuong cha Luat
TNSP chi bao gém nhitng dong san duoc san
xudt hodc ché bign’ vi né khong phu thudc
vao viéc san xudt theo day chuyén cong
nghiép v6i quy mé Ién hay san xudt tha cong
nhimg sin phdm riéng 1&. Cic san phim
nong nghiép, lam nghiép, ngu nghiép va
khodng san ma khoéng duoc ché bién thi
khong phai la doi tugng duge diéu chinh cla
[inh vuc phédp luat nay, trir nhitg san pham
nong nghiép it nhat la mot ian ché bién.

Nguoge lai, nhitng tai san vo hinh nhu
dich vu, thong tin, phan mém,... va bit dong
san s& khong phai la d&i tuong cua luat
TNSP.

4.2. Khuyét tat cua san pham

Khuyét tat cta san pham la yéu 16 ciu
thanh quan trong nhat cua TNSP, vi trich
nhiém ndy cé thé khong phu thude vio yéu
td 161 cia nha san xuat. Diéu quan trong la
cin phai ¢6 méi quan hé nhan qud gilta
khuyét tat cla san phdm va thiét hai xay ra.

Khuyét tat clia san pham tén tai khi san
phdm khong dam bdo an toan mi thong
thudong ngudi ta ¢6 thé mong doi sy an toan
dé din dén cdc t6n thit lién quan dén tinh
mang va tai san cho nguoi st dung. Su thiéu
an toan ¢ day la thi€u an toan ma mot san
pham thong thudng cin ¢6, né ¢6 thé ndm &
ca hai qud trinh d6 la thiét k&€ va hoan thanh
san phdm (design defects, manufacturing
defects)’. Diéu niy con thé hién san pham da

* Chang han, Diéu 2 diém 2 Luat TNSP CHLB biic
{Produkthaftungsgetz sira déi 2002).

® Khuy#ét tat wrong giai doan sin xudt sin pham xuat
hién khi ma thanh phdm khéng tuan theo dy kién
hoidc quy cich phdm chdt cda nha san xudt dé ra. Vi
dy, nhilng san pham c6 khuyét tar do: khi sin xudt da

-stf dung cdc vat lieu khong ding tigu chuan. Mat

khac, khuyet tdt irong thigt ké (design defects) xdy ra
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khong ¢ hoac khong ¢é day da hudng dan,
canh bdo truéc nhitng nguy hiém ma né xudt
hién khi sit dung san pham’. Két luin vé an
todn cla sén pham phai dua trén céc y&u 18
ban chal cla san phdm, cach s dung san
pham moét cach thong thudng va thoi gian ma
nha san xudt san pham dwa vio lvu thong
trén thi truong. Trén thue (6, mic do cua moi
yéu 10 la khdc nhau va phu thuoc vao timg
tinh huong cu thé cla san phdm bao gém
cdc van dé nhu gidi thiéu vé san phim
(hudng dan su dung, nhimg diéu cdn chd v,...
dé st dung san pham mot cich an toan), cac
tinh nang, tac dung cua san pham, chi phi
(muc do an 10an cla san pham so véi cic san
pham cing mot muc gld) kha nang gay ra
ton that va thoi gian sir dung san pham trong
diéu kién thong thuong. Thai gian nay dugc
hiéu 1 viéc si dung sdn pham phai dim bao
an toan cho ngudi sit dung tir khi san pham
d6 duge san xuat va duge dua vao luu thong
trén thi truong trong mot khoang théi gian
nhét dinh do nha san xuat dua ra. Thoi gian
nay thong thudong dugce tinh ké tir thai diém
nha san xudt gizo mat hang d6 hoac khi sdn
pham duoc chuyén dén ngudi si dung ciing
vai cdc yéu cau vé k¥ thuat va mic do an
toan cla san pham,

Ngoai ra, dé danh gid su an toan cla san
pham ngudt ta con phal can ¢l vio méi guan
hé giita gid ca cla san phdm va mic do thoa

khi san pham dugc san xuét ding theo thiét ke, nhung
ban than san phim c¢é nhing ddu hiéu cd thé gay ra
nguy hiém bdt hop 1y cho ngudi sir dung theo cdch
thirc thong thudng. Cac vy ranh chap v& TNSP ¢4 lién
quan dén cdc trudng hop khuy€l tat trong thiét ké
ngay nay xdy ra tuong doi phé bién. Chéng han, cic
tac dung phu gay nguy hiém clia vacxin, cic loai dugc
pham khac, céc loai vai dé gay chdy, réi ¢dc vu tranh
chdp vé cdc dung cu. thiét bi dién tr gay nguy
hiém.... n6i chung. khuyét tat trong thiét k& cd thé
xdy ra trong rat nhiéu uudng hop ma viée thist ké san
phim laim cho né tré nén nguy hiém mét cdch bat hgp
1y va gay ra tai nan cho ngudi tiéu ding sir dung theo
céch thite théng thudng. Viéc ddnh gid nhing nguy
hiém do 161 thiét ké cla san pham trong nhiéu truéng
hop la fuong doi phirc tap.

" Wolfgangiehr, Der Exportvertrag, NXB Hevmanns.,
Koln-Berlin-Bonn-Munchen 1998, 1r. 164,
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min ctia san phdm mang lai. O mot mitc gid
nao dé ma ngudi tiéu ding bo ra cho san
pham, vé nguyén tic, anh ta s& duoc quyén
chd doi mét sy dam bao vé chét lugng twong
ing v6i gid d6. Chang han, khi mua xe 6 to
v6i hé thong phanh chdng bd cing va phan bo
luc dién tir (ABS), nguoi mua s€ phai tra gid
cao hon nhiéu so vdi phanh tang tréng thong
thudmg va anh ta ¢6 quyén cho ddi su an toan
cia hé théng phanh ABS nhiéu hon so vdi
phanh théng thudng khac, nhat la khi xe chay
trén nhimg doan duong dia hinh khac nhau.
Néu rai ro van xay ra nhu trong diéu kién cua
phanh thong thutng thi chimg td rang san
pham phanh ABS da c6 khuyét 1at.

Mot van dé khac can tim hiéu thém & day
1a khuyét tat cla san phdm phai chita dung su
thiéu an toan (nguy hiém) mot cach bat hop
Iy (unreasonably) khi sir dung san pham. Néu
mot san phdm voi ban chat chita dung su
nguy hiém, sy nguy hiém nay luén luén tdn
tai mét cich hop Iy trong qud trinh sir dung
thi nhd san xudt s€ khong phat chiu trach
nhiém cho san phdm dé. Chang han, thigt bi
truyén tal dién, xang daw, axit, doc duoc...
nhitng san pham nay von di 4n chita su nguy
hi¢m, nhung cong ning, tinh hitu dung cia né
con 16n hon nhiéu so véi su nguy hiém dé. Su
nguy hiém nhu thé 6n tai thuc chat [a do ban
chat cong nang cGa san pham, né gan lién vdi
ban chat clia san pham.

Mot nhan t6 khdc dé danh gia mot san
pham c6 khuyét tat Ia liéu san pham dé cén
phai cé nhiing canh bdo thich hogp hay
khong? Néu sy canh bdo khong day du sé
lam tang su nguy hiém, thi ban than né ciing
c6 thé coi 1a sy cdu thd cha nha san xuat.
Hon nita, sy canh bédo thich hop vé su nguy
hiém tiém an trong san phiam phai thoa man
diéu kién: khi sir dung san pham d6 s& khéng
phdt sinh cdc rii ro moét cdch vo 1y cho ngudi
st dung. Do d6, mot san pham c¢é 4n chia
cdc nguy co gay nguy hiém ma duogc canh
bdo mot cdch thich hgp cho ngudi sir dung
theo cdch thirc thong thuong thi nha san xuat
s& khong phai chiu trdch nhiém d6i véi cic
thiét hai do ngudn nguy hiém dé.
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4.3. Thiét hai xay ra déi véi nguoi di
kién

Co s6 cha viéc bdi thudng thiét hai chinh
la viéc ngudi di kién phai génh chiu thiét hai
do san phim c6 khuyét tat. Thiét hai ma ngudi

~ sir dung phai ganh chiu bao gém thiét hai vé
sic khoe, tinh mang, thiét hai vé tai san va
thiét hai vé nhiing khoén loi ddng 1& phai thu
dugc. Trong mai quan hé nay, khuyét tat cua
san phdm phai [3 nguyén nhan truc tiép din
dén thiét hai xay.ra cho ngudi st dung chl’mg.
Tuy nhién, vin dé nay ciing doi héi la viéc sir
dung san pham da tuan tha dung nhitng quy
dinh huong din V€ an toan sin phdm cia
nguoi san xual. Quyén yéu cdu béi thudng cia
nguoi bi thiét hai trong cdc vu kién TNSP chi
¢6 thé duge thoa man khi anh ta ching minh
duoc thiét hai ma ngudi d6 phai ginh chiu do
Vi€c st dung san pham diing nhu hudng din
an toan cua ngudi cung cdp.

4.4. Khi¢u nai trach nhiém san phim

Khi€u nai TNSP 1a viéc khi ngudi bi
thiér hai hoac ngudi dai dién clta ho yéu cdu
nguoi san xuat hoic nha cung cdp phai béi
thudng thiét hai do san phﬁrn c6é khuyét tat
hodc gay nguy hiém. Co s& cila viéc khigu
nai hay kién nha san xuat vé trach nhiém san
pham thuong dua trén 16i cdu tha din dén
san phdm 6 khuyét tat hoédc don thuin 1a do
san pham cé khuyet tat. Nhu trén da dé cap,
hau hét cdc quéc gia phdt trién dd ban hanh
Luat TNSP, theo d6 quyén khigu nai ciia
nguoi bi thi¢t hai d6i v6i san phim cé khuyét
tat hoac trach nhiém bat bude doi v6i nha
san xudt dugc xdc lap. Tuy nhién, quyén yéu
ciu khiu nai clia bén bi thiét hai chi cé thé
dugc thoa man khi ho chiing minh duge ring
san pham c6 khuyét tat v gay thiét hai cho
ngudi st dung,

Khi khiéu nai, theo quy dinh coa Luat
TNSP, nguoi bi thiét hat can phai chi ra rang
nha san xuat, ngudi ban hang .. €6 nghia vu
phai thyc hién quy trinh san Xudt hoac ban
mot san phdm mot cach cén than, diing dan,
tuy nhién di khéng hoan thanh nghla vu dé
(c6 ¥ hoac cdu tha), din dén tén hat cho
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ngudi khi¢u nai. Sy cau tha thé hién trong
nhimg hanh vi md mot ngudi véi su than
trong thong thudng trong nhitng hoan canh
trong tu s€ khong lam; hoac da khong quan
tim hodc khong quan tam ding mirc dén
viéc thuc hién nghia vu cua minh. Trong méi
quan h¢ v6i TNSP, sy céu tha cé thé xdy ra
trong rat nhi¢u khau coa qud trinh san xuat
san pham, chang han, trong viéc kiém soat
chat luong san pham, hoic su cdu tha trong
khi bao dudng mdy mdéc san xuat sin phim,
trong viéc du dodn kha nang tic dong, anh
huong clia san pham, trong viéc khong dua
ra khuyén cdo hodc chi din, hoac dua ra
khuyén cdo hoac chi dan kém ddy du, cdu
tha trong viéc dua san phdm ra thi trudng
budén bdn, hoac bét ki khau nao khic trong
qua trinh san xuat hoac phan phéi ma & dé
khong ¢6 sy cAn than cdn thiét va hop 1y.

4.5. Ngtr(n chiu trach nhiém vé khuyst
tat ca san pham

Ngum chiu trach nhiém vé khuyet tat
cla sin phim trudc hét 1a nhd sin xuat,
ngudi ché bi€n nguyén licu tho va ngudi san
xudt ban thanh pham va ngudi tuong tu nhy
14 nha nguoi san xuat (Quasi-Producer) vi
néu khong, s€ la nhitng nguorl phan phéi san
phdm®. Trong kinh doanh qudc té, khong chi
nha san xuat 1a dia chi 4p dung luat ma con
bao gom ¢4 ngudi xuit khau trong nhing
truong hop vi nhitng ly do khic nhau khong
xdc dinh dugc nha san xuat khi nguoi nay
cung cap nhitng thong tin vé hang héa nhu la
nha san xudt. Trong pham vi cta Lién minh
chau Au (EU), phip luar cia EU quy dinh
ngucn nhap khau ciing phai chju trach nhiém
v¢ san phdm c6 khuyét tat twong ty nhu nha
san xudt khi ho phan phdi sén pham trén thi
truong. Diéu ndy nham tao diéu kién thuan
loi cho nguol bi thiét hai c6 thé khiéu nai,
khai kién vé san phim c6 khuyét Lat truc ti€p
déi véi nguoi nhdp khau ma khong can phai
bi€t rd danh tinh va dia chi ctia nha sin xuai.

* Quasi-Producer, chang han, nhu san pham duoc
mang nhdn hiéu hang héa, cac dau hiéu dac trung, ky
mé hiéu cha san pham cia nha san xuat do.
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4.6. Mién trach nhiém

‘Trong mot $6 trudng hop ngoai 1€, nhi
san xudt ¢6 thé duge mién trach nhiem vé
nhitng thiét hai xdy ra d6i véi ngudi sir dung
do san pham cha nha san xudt cé khuyét tat.
Trude hél, néu san pham chua duoc dua vao
luu thong boi nha san xudt, nhung do mot su
nham lan, {6i ¢6 ¥ clia ngudi thit ba di dua
san pham vao luu thong thi nha san Xuét
dugc mién trach nhiém. Thi dén 13 nhing
san pham con dang trong giai doan nghién
ctu, phdt trién hoac thi nghiém, nhing
khuyét tat cta san pham con ¢é thé chua
dugc loai bo hoan toan thi nha san xudt ciling
dugc mién trach nhiém néu khich hang ciing
duge biét trude vé nhiing thong tin ban chat
cita san pham. Trong thuc tién giai quyét
tranh chiap vé TNSP, ngudi ta chdp nhan
quan diém “rif ro do sdn phdm dang irong
giai doan dige hoan thién” hoac san pham
chua duge dua vao luu thong chinh thiac trén
thi truong. Piéu ndy ¢ nghia 13 ngudi san
xuat s& khong phai chiu trach nhiém déi véi
nhiing thiét hai néu ching minh dugc ring
thuc trang kién thitc khoa hoc va cong nghé
tai thoi di€ém ma ho khong da kha nang phat
hién ra duoc su ton tai cua khuyét tat trong
san pham. Kién thifc khoa hoc va cong nghé
0 day la tat ca nhimg kién thic dd cé tir trude
d6 ma c6 thé anh hudng c6 tinh quyét dinh
dén su ton tai chia khuyét 1at san pham.

4.7. Thoi hi¢u khéi kién

Thoi han ma ngudi bi thiét hai cé thé
khoi kién nha san xudt d6i véi nhitng thiét
hai do khuyét tat cla sdn phiam theo phap
luat cita da s6 cdc nudc’ 1a 3 nam ké i thoi
di€m ngudi bi thiét hai hoac dai dién phap
luat ctia ho phat hién ra thiét hai va 10 nam
ké tir thoi diém ngudi san xudt, ngudi bin
dua san phdm vao luu thong trén thi trudng.
Diéu kién bat ddu cia thoi hiéu khdi kién
chinh 13 ngudi bi thiét hai ¢6 dii co s dé
nhan biét vé thiét hai, vé 11 clia sén phdm va
vé ngudi san xudt hoac phan phéi. Nhung ké

> Chang han. Diéu 4 Luat TNSP CHLB Bic
{ProdHaitG), Diéu 5 Luat TNSP Nhart Ban.
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tlr sau 10 nam dua sin phdm vao luu thong
trén thi trudng, nha san xuat khong con phai
chiu trach nhiém boi thudng déi véi khuyét
tat hang héa do minh sin xuvAt.

5.MOT SO Y KIEN DE XUAT

Vé qudn tri trach nhiém sdn phdim

trong kinh doanh qudc té: wrach nhiém boi

thuong thiét hai d6i vdi san phdm ¢d khuyét
tat trong kinh doanh quéc t€ 12 mét loai rii
ro khong thé loai trit. Thay vio d6, ngudi ta
chi c6 thé giam thiéu hoac phong trénh mot
ciach hitu hiéu nhiing rli ro nay. Méi doanh
nghiép khi xudt khau vio thi trudng cic nudc
phét trién, nhat 13 vao thi truang Hoa K3,
Nhat Ban, EU... cin phai ¢6 chién luoc
phong tranh va giam thiéu 16i da roi ro tir
van dé TNSP. Theo do, tang cudng kiém so4t
chat luong san pham nhim gidm thiéu rii ro
do nhimg khuyét tat cha san pham la van dé
trung tdm cua quan tri TNSP wén pham vi
quoc t€. Moi qud trinh cha quan tri rii ro,
dac biét la nhimg qud trinh hgp thanh san
pham véi cdc chifc nang riéng biét phai dugce
chi trong dac biét. Ngudi san xudt cdn phai
md ta duge toan bo qud trinh tac nghiép hinh
thanh san phim tit khau nhan nguyén lién
hay ban thanh phdm cho dén khi né duoc
dua ra thi trudng.

Nhin chung, doanh nghiép cén phai cé
chién luge quan tri chét lugng hitu hiéu nham
dém bédo san phidm cta minh thda man céc
yéu cdu vé chat luong ciing nhu tiéu chudn an
toan trudc khi dua vdo lvu thong. San phim
dugc dua vao luu thong s& khong dugc phép
c6 bdt ky khuyét tat nao. Viéc doanh nghiép
6 su cam két vé dam bao chét luong cla san
phidm ciing 1am cho gi4 tri thwong hiéu cua
san phdm duoc nang cao. Cac tiéu chudn an
toan cia san pham déu dugc thé hién rd rang
trong cic tai liéu ky thuat.

Doi voi xudt khdau hang héa: trong thdi
dai cha kinh t€ toan cdu vi trudc sy phat
rién khong ngimg cla cong nghiép va
thuong mai qudc t€, viéc giam thiéu nguy co
doi boi thuong lién quan dén TNSP 1a mot
yéu cau quan trong dat ra déi voi ngudi xuat
khdu. Doanh nghiép Viét Nam tham nhap thi

47



NHA NUOC VA PHAP LUAT 56 2/2008

trudng hing héa O nhitng nudc phat trién
cling dat ra yéu cau d6, ¢6 nghia l& phai tinh
dén nguy co cua nhitng vu kién doi b
thudng vé TNSP, nhit 14 nhitng vu kién ¢6 su
lam dung Luat TNSP.

Dé gidi quyét van dé ndy, trudc hét
ngudi xuat khiu can phai rat than trong trong
viéc soan thao hgp ddng xudt nhap khdu, noi
dung cua hop dong phai dam bdo ding dén,
chat ché. Xét dudi gidac do gid tri phdp ly,
hgp déng xudt nhap khau dugc coi 1a "fudt
cao nhdtr" d6i véi cdc bén, do vay sau khi Ky
két, hop dong s& c6 gia tri phép 1y rang buoc
cdc bén lien quan. Khi ¢é tranh chip phit
sinh thi hgp dong la co s& phap Iy ddu tién va
quan trong nhat dé xdc dinh quyén va nghia
vu cling nhu trach nhiém phdp 1y cua cic
bén. Do vay, viéc soan thao hop déng cé nodi
dung day da chat ché, kin k& ca vé khia canh
phap ly va khia canh k¥ thuat déng vai rd
hét sic quan trong nham han ché nhing
tranh chdp vé chat lugng san pham. Trong
d6, diéu khoan xac dinh pham chat ctia hang
hod ma ngudi ban s€ cung cdp phai dim bdo
vira ¢6 tinh khai quat cao va vira ¢6 tinh
chinh xdc, cu thé va tot nhat 1a phai nham
loai trir 101 da kha nang dp dung cdc quy dinh
cia Luat TNSP. Viéc quy dinh thoi han
khi€u nai doi vdi cdc khuyét tat cba hang hoa
cing phai r8 rang, nhat thiét trong moi
trudng hgp phai ¢6 giGi han hgp 1y vé mat
thot gian,

Khi xuidt khdu sang thi trudng nhiing
nudc phéat trién con phai chd ¥ tuan thu
nhitng tiéu chuin khoa hoc vi k¥ thuat méi
nhit cia nhing nudc nay. Chiang han, nhu
HAACP (tiéu chuin déi voi thiy san xuat
khdu vado Hoa K¥), DIN (tiéu chuin cong
nghiép Dic), JIS (tiéu chudn cong nghlep
Nhat Ban)... Quy dinh cta nhitng tiéu chuin
noi trén thuong chita dung nhitng tidu chi
dam bdo san pham an toan. Viéc khong thoa
man nhu’ng quy dinh trong b tiéu chuan cua
quoc gia cua san pham thuong bi suy dodn la
san pham d6 ¢6 khuyét tat. Tuy nhién, nguoc
lal, doanh nghiép xudt khau ciing phai luu v
rang viéc thoa médn cdc tiéu chudn quéc gia
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khong phai 12 diéu kién dé mién trdch nhiém
tuyét déi déi vai khuyét tat cua san pham.

Mot trong nhiing van dé quan trong ti€p
theo la doanh nghiép xuat khau phai tim hiéu
phap luat nudc ngudi nhap khiu, dac biér 1a
Luat TNSP. Néu nguoi xudt khau ¢é kién
thitc t6t vé phdp luat néi chung va TNSP noi
riéng cia nuéc ngudi nhap khau thi ngudi
nay khé ¢6 thé dp dat duge mikc béi thudong
thiét hai qud mic, dac biét la khi nguyén don
c6 ddu hiéu lam dung luit. Néu hang hoa
thi€u an todn mot cach rd rét, cdn phai duoc
giai quyét véi nguyén don thong qua thuong
lugng, hod gidi dé tranh phai bo ra nhimg chi
phi vo ich ma van khong gianh dugc phin
thing. Trén thyc € hién nay, gial quyét tranh
chap trong thuong mai quéc € bing con
duong thuong lugng, hod gidi doi véi TNSP
dugc ddnh gid la ¢ thé mang lai hiéu qua
kinh t€ cao nhat n€u hai bén chép thuan.

Doi véi hang héa nhdp khdu vao Viét
Nam: hién nay, hang héa tir nudc ngoai duge
phin phoi tai Viét Nam ngay cang da dang
vé ching loai va tang vé s& lugng. Thue ¢
nay kéo theo nhiéu loai hang hoa, dac biét 1i
thuc pham, dugc pham tr nuéc ngoai cé
nhi¢u ddu hiéu vi pham cdc quy tic vé vé
sinh an toan. Nhiéu thuc pham, dugc pham
dugc nhap vao Viét Nam, mot mat khong
duge kiém sodt chat ché vé chat luong, mat
khdc néu c¢é nguy hiém, gay thiét hai cho
ngudi st dung thi cling khong ¢6 co sd phdp
ty d€ kién doi béi thudng. Khi hiang héa tir
nudc ngoal duoc phan phéi 1ai Viét Nam
ngay cang lang trich nhiém cla ngudi xuét
khau, ngudi san xuat phai dugc luat héa dé
dam bdo ho phai ¢6 trach nhiém déi véi san
phdm ma ho cung cdp. Nhimg hang héa cé
chat lugng kém t nudc ngodi, nhat la tu
Trung Qudc, nhu thuc pham gay tic hai dén
stfc khoe cia ngudi tiéu ding cin phdi cé co
s6 phdp 1y dé khai kién va yéu cau doi bdi
thuong thoa ding. Dicu nay ciing cé tdc
dung ran de nhﬁng nguol san xuat hoac cung
cip hang gia, hang kém chal ll.rong c6 thé
gay t6n hai dén sic khoe, tii san cia ngudi
sir dung.
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Van dé nay cting dat ra mot nhu cdu cap
thidt phdi ¢6 mot dao tuat vé TNSP dé tao lap
co 50 phip 1y cho viéc kién doi boi thuong
thiét hai - it nhat cling ¢6 thé 1a doi v&i ngudi
nhap khdu va phan phéi hang héa doé tai Viét
Nam.

Vé viéc ban hanh Ludt TNSP: nhu trén
da dé cap, tai Viet Nam, TNSP 1i vin dé con
ralt mSi mé khong chi doi doanh nghié¢p véi
tinh cdch la nha san xudt ma con ca doi vt
g6t nghicén ctru, glang day. Mdai day, tai Viét
Nam, Luat Chat lugng san pham, hang hda
duge Qude hoi Khéa XL, ky hop thd 2 thong
qua ngay 21/11/2007. Luat ndy quy dinh
quyén vil nghia vu cia t& chic. ¢d nhan sin
xudt, kinh doanh sin pham, hang hod vi 16
chiic, ¢& nhan cd hoat dong lién quan dén
chat lugng san pham, hang hod: quan 1y chat
lugng san phim, hang hoéa (Diéu 1). C6 thé
thay, muc dich cua nha lam luart Ja thong qua
viéc ban hanh dao luat nay c¢é duoc co sd
phdp Iy quan trong nham tang cudng quan 1y
chdt lugng san pham, hang héa va han ché
nhitng vi pham nghiém trong vé chat luong,
tiéu chudn hang hod nhu da xdy ra trong thoi
gian gin day'". Mac di ¢6 quy dinh vé triach
nhiém boi thuong thiét hai (tai Diéu 61), y
nhién. day mdi chi la quy dinh con hét sic
gian don, chung chung, khéng thé thay thé
duge dao ludr dac thit vé TNSP, cidc ché tai
duge ap dung cho cac truong hop ¢6 vi phain
vé ¢o ban dua vio ché tai cua Bo luat Dan su
nén thiéu tinh ran de, kha nang quy két vi
ngin ngua nhimg trudng hop teong ty trong
trong lai. Viée quy TNSP doi nha san xuit
chi cé thé dat duge hiéu qua cao néu néd duoc
xem xél dua trén khuon kho cla mot dao
luat dic thdn khi san pham cta ho ¢6 sai sot.
Viée xay dung co s phidp ly vé TNSP khong

"' D6 12 nhimg wudng hop nhy nude twong vuot mic
yuy dinh chat 3-MCPD, sit dung formole, han the
trong phd va nhiéu loai thic an khidc, ghi sai thong tin
san pham wén nhian hang hod v.v. anh hudng nghiém
trong dén sic khoé, quyén loi cla ngudi tiéu dung.
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chi bugc nha sdn xudt phai c¢6 trich nhiém
doi v4i san pham cla minh, ngoai ra con gép
phdn vao viéc nang cao nhén thic trong xi
hoi vé TNSP cia doanh nghiép, gép phin
phong trianh va han ché nhilng hau qua tiéu
cuc cua vu kién doi boi thuong qud mitc déi
véi hang héa Viét Nam khi xudt khau ra
nudc ngoal.

G nudc ta hién nay, hang héa chua ddp
tng day di dugc yéu céu cia ngudi tiéu
dung, tinh trang hang gid, hang kém chit
lugng con tran lan trén thi trudng, van dé vé
sinh, an toan thuc pham chua duoc coi trong,
quyén loi chinh ddng cla ngudi tiéu ding
chua duge quan tam diung mdc. Do vy, viéc
xdy dung va ban hanh Luat TNSP la cian
thiét, nham tao ra dp luc vé trach nhiém dai
v6l nha san xudt nham ning cao chat lugng,
stic canh tranh cia hang héa va bao vé quyén
lgi chinh dang chia nguoi tiéu dung.

Vé nhdn thice cua céng ching vé
TNSP: nang cao y thiic trach nhiém déi véi
san pham ctia nha san xudt 1A mot yéu ciu
cap thiét cua viéc dam bao chat lugng san
pham khi dua vao luu théng. Chi khi nha sin
Xudt cé y thitc trich nhiém cao thi nhimg
khuyé1 tat cha san pham méi duge tim cich
loai bo mét cich t3i da. Mat khic, nhin thac
cua nguoi tiéu ding déi TNSP cua nha san
xuat ciling phai duge ning cao. Nguoi tiéu
dung cén quan tam dén quyén lgi hgp phip
ciia minh va biét vian dung phap luat dé bio
vé nhilng quyén do khi c6 thiél hai phdt sinh
tir viée st dung san pham ¢6 sai sot. Su phan
ing fiéu cyc cua ngudi tiéu dung ddi vdi san
pham ¢6 khuyét tat 1a sic ép vo clng quan
trong budc nha san xudt phal quan (am dén
chitl lugng cta san phdm do minh san xuit
ra. Ngoai viéc, c¢An quan tam dén nhing
thong tin vé hang héa nhu chi dan sir dung,
cong nang, thoi han st dung, tic dung phu...
ngudi tiéu ding can phat huy “guyén’” téi
cao clia minh 13 bd phigu chon (mua) nhing
sdn pham nao dam bao an toan khi sit dung.
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