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TOM TAT:
Ban hanh van ban quy dinh chi tiet (VBQDCT) va huong dan thi hanh van ban quy pham 

phap luat (VBQPPL) la mot hoat dong co vai trb rat quan trong trong quy trinh lap phap. Trong 
pham vi bai viet, tac gia trao doi ve quy dinh cua phap luat hien hanh ve quy trinh ban hanh 
VBQDCT va huong dan thi hanh VBQPPL, mot vai nhan xet ve tinh hinh thuc hien quy trinh 
nay va de xuat mot so kien nghi nham hoan thien quy trinh ban hanh VBQDCT, huong dan thi 
hanh VBQPPL o Viet Nam hien nay.

Tii’ khoa: van ban quy dinh chi tiet, huong dan thi hanh, quy trinh, lap phap, uy quyen lap 
phap.

1. Dat van de
Theo quy dinh tai Dieu 11 cua Luat Ban hanh 

van ban quy pham phap luat nam 2015,“VBQPPL 
phai dupe quy dinh cu the de khi cd hieu luc thi thi 
hanh duoc ngay. Trong truong hop van ban co dieu, 
khoan, diem ma noi dung lien quan den quy trinh, 
quy chuan ky thuat va nhung noi dung khac can quy 
dinh chi tiet thi ngay tai dieu, khoan, diem do c6 the 
giao cho co quan nha nuoc co tham quyen quy dinh 
chi tiet. VBQDCT chi duoc quy dinh noi dung duoc 
giao va khong dupe quy dinh lap lai noi dung cua 
van ban dupe quy dinh chi tiet”.

Nhu vay, VBQDCT va huong dan thi hanh 
VBQPPL la nhdm VBQPPL do co quan nha nude 
co tham quyen ban hanh nham quy dinh cu the cac 
dieu, khoan, diem dupe giao trong VBQPPL co hieu 
luc phap ly cao hon. Theo do, quy trinh ban hanh 
VBQDCT la trinh tu, thu tuc cac buoc phai tien hanh 
khi xay dung, ban hanh VBQDCT. Tung buoc, tung 
khau trong quy trinh nay deu huong tdi muc tieu ban 
hanh nhung VBQDCT co chdt lupng, dap ung yeu 
cau thuc tien dat ra.

2. Quy dinh ciia phap luat hien hanh ve quy 
trinh xay dung, ban hanh van ban quy dinh chi 
tiet

Hien nay, phap luat hien hanh ve quy trinh ban 
hanh VBQDCT dupe quy dinh trong Luat Ban hanh 
van ban quy pham phap luat nam 2015 (sua doi, bo 
sung nam 2020) tai cac chuong V, VII, VIII va IX. 
Tren binh dien chung nhat, quy trinh nay cung tuong 
tu nhu quy trinh xay dung, ban hanh VBQPPL thdng 
thuong, tuy nhien cung cd nhung diem khac biet can 
quan tarn, luu y.

Bude 1: Lap danh muc VBQDCT hoqc lap de 
nghi xay dung van han quy pham phap luat

* Lap danh muc VBQDCT
Lap danh muc VBQDCT la quy dinh hoan toan 

mdi cua Luat Ban hanh van ban quy pham phap 
luat nam 2015 so vdi Luat Ban hanh van ban quy 
pham phap luat nam 2008. Su bo sung nay nham tao 
ke hoach cho viec xay dung, ban hanh VBQDCT, 
trong do xac dinh chu the chiu trach nhiem soan 
thao van ban, noi dung cua VBQDCT, thoi gian ban 
hanh,... Theo quy dinh tai Dieu 82 cua Luat, Thu 
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tudng Chinh phu chi dao lap danh muc VBQDCT 
luat, nghi quyet cua Quoc hoi, phap lenh, nghi quyet 
cua Uy ban thuong vu Quoc hoi, lenh, quyet dinh 
ciia Chu tich nuoc ma Chinh phu, Thu tudng Chinh 
phu, Bo truong, Thu truong co quan ngang bo dupe 
giao ban hanh. Muc dich cua cong doan nay la nham 
thuc hien tot cong tac theo doi, don doc viec ban 
hanh VBQDCT dung tien do nhu trong du kien cua 
danh muc, dam bao cho cac chu the co tham quyen 
ban hanh VBQDCT co ke hoach, chu dong trong 
viec xem xet, thong qua cac dir thao. Dong thoi, g6p 
phan han che den muc thap nhat viec ban hanh cac 
VBQDCT mot each tuy tien, duy y chi.

* Lap de nghi xdy dung van han quy pham phap 
luat

Buoc lap de nghi xay dung VBQPPL duoc ap 
dung vdi Nghi quyet cua Hoi dong nhan dan (HDND) 
va Quyet dinh cua Uy ban nhan dan (UBND) cap 
tinh.

Doi vdi Nghi quyet cua HDND, UBND cap tmh, 
cac Ban cua HDND cap tinh va UBMTTQ Viet Nam 
cung cap can cu VBQPPL cua co quan nha nude 
cap tren, tu minh hoac theo de xuat cua co quan, to 
choc, dai bieu HDND cd trach nhiem de nghi xay 
dung nghi quyet cua HDND de quy dinh chi tiet van 
de duoc giao trong VBQPPL ciia co quan nha nuoc 
cap tren1. De nghi xay dung nghi quyet ciia HDND 
cap tinh duoc giri den Thuong true HDND de xem 
xet, quyet dinh. Doi vdi Quyet dinh ciia UBND cap 
tinh, de nghi xay dung van ban nay duoc quy dinh tai 
Dieu 127 Luat nam 2015. Theo do, co quan chuyen 
mdn thuoc UBND cap tinh, Chu tich UBND cap 
huyen co trach nhiem de nghi xay dung quyet dinh 
ciia UBND cap tinh.

Bude 2: Soan thao VBQDCT
* Thanh lap Ban soan thdo
Theo quy dinh cua Luat, tuy vao tinh chat, npi 

dung, doi tupng, pham vi dieu chinh cua tung du 
thao de thanh lap Ban soan thao, theo do cac co 
quan, to chuc trinh du thao VBQPPL se cd nhiem vu 
thanh lap Ban soan thao. Thanh phan Ban soan thao 
gom truong ban la nguoi dung dau co quan chu tri 
soan thao va cac thanh vien khac la dai dien ciia cac 
co quan, to chuc huu quan, cac chuyen gia, cac nha 
khoa hoc. Ban soan thao hoat dong theo nguyen tac 
tap the va de cao trach nhiem cua nguoi dung dau; 
moi van de lien quan den hoat dong xay dung du 
thao VBQDCT phai duoc minh bach, khach quan, 
bao dam khoa hoc.

* Nhiem vu ciia Ban soan thao
Trong qua trinh soan thao VBQDCT, Ban soan 

thao cd nhiem vu:
- Chudn bi xdy dung du thdo VBQDCT
Thu nhat, tap hop, ra soat, danh gia, tong ket tinh 

hinh thuc hien cac VBQPPL hien hanh lien quan den 
du thao VBQDCT; thir hai, khao sat thuc te lien quan 
den noi dung chinh cua du thao VBQDCT; thu ba, 
tap hop, xir ly tu lieu, thong tin.

- Xem xet, thong qua de cuong du thdo, hien soan 
va chinh ly du thdo

Trong cong doan nay, de cuong du thao dupe xay 
dung theo 2 buoc: De cuong so lupc va de cuong 
chi tiet. De cuong so lupc cua dir thao gom nhung 
noi dung: pham vi dieu chinh. doi tupng dieu chinh, 
nhung chinh sach co ban, ket cau khung cua ciia du 
thao. Tir do xac dinh cac van de du kien dupe trinh 
bay trong cac chuong, muc cua du thao. Tren co sd 
de cuong so lupc, Ban soan thao tiep tuc xay dung de 
cuong chi tiet. Cudi cung, de cuong dupe thong qua 
boi co quan co tham quyen trinh du thao VBQPPL.

- Soan thdo
Sau khi de cuong dupe cap co tham quyen thong 

qua, Ban soan thao tien hanh to chuc soan thao 
VBQDCT. Qua trinh nay ddi hoi Ban soan thao tap 
trung vao nhung van de: nhung chinh sach co ban, 
nhung noi dung cua du thao; tiep thu y kien dong 
gdp ciia cac co quan, to chuc, ca nhan;...

- Layy kien dong gop cho du thdo VBQDCT
Lay y kien dong gop dupe coi la mot buoc bat 

buoc trong cong tac xay dung, ban hanh VBQDCT. 
Doi vdi nghi dinh, doi tupng dupe lay y kien bao 
gom bp, co quan ngang bp, co quan thuoc Chinh 
phu va Hoi dong dan tpc, neu trong du thao nghi 
dinh co quy dinh ve viec thuc hien chinh sach dan 
tpc2. Khi soan thao thong tu, tuy theo tinh chat va 
noi dung cua du thao thong tu. bp, co quan ngang bp 
co the lay y kien cua cac bp, co quan ngang bp khac, 
co quan thuoc Chinh phu, HDND, UBND cap tinh, 
cac co quan, to chuc khac, cac chuyen gia, nha khoa 
hoc3. Trong qua trinh soan thao du thao nghi quyet 
lien tich, co quan chu tri soan thao cd trach nhiem to 
chuc lay y kien cac co quan, to chuc, ca nhan theo 
quy dinh tai cac khoan 1, 2 va 3 Dieu 57 ciia Luat 
Ban hanh van ban quy pham phap luat4. Cudi cung, 
ddi vdi du thao nghi quyet ciia HDND cap tinh va 
du thao quyet dinh ciia UBND cap tinh, ben canh 
ddi tupng chiu su tac dong true tiep ciia van ban, 
co quan chu tri soan thao to chuc lay y kien cua co 
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quan, td chuc co lien quan5. Viec lay y kien co the 
dirge tien hanh dircri nhung hinh thuc: Dang tai toan 
van dir thao va td trinh tren edng thong tin dien tu va 
Lay y kien true tiep bang van ban.

Birtrc 3: Thant dinh, thani tra dythdo VBQDCT
* Thant dinh die thao VBQDCT
Bo Tir phap co trach nhiem tham dinh dir thao 

nghi dinh va dir thao nghi quyet lien tich giua Uy ban 
thirdng vu Quoc hoi, Chinh phu, Doan Chu tich Uy 
ban Trung uong Mat tran To quoc (UBTWMTTQ) 
Viet Nam; to chuc phap che thuoc bo, cor quan ngang 
bo co trach nhiem tham dinh dir thao thong tir; Sd 
Tir phap tham dinh dir thao nghi quyet ciia HDND 
cap tinh do UBND cung cap trinh va dir thao quyet 
dinh ciia UBND cap tinh. Ben canh nhung noi dung 
tham dinh tuong tir nhir doi vdi cac VBQPPL thong 
thirdng, mot so VBQDCT co nhung noi dung tham 
dinh rieng:

- Khi tham dinh dir thao nghi dinh can tap trung 
danh gia sir phu hop cua noi dung dir thao nghi dinh 
vdi van ban dirge quy dinh chi tiet doi vdi nghi dinh 
quy dinh tai khoan 1 Dieu 19 cua Luat Ban hanh van 
ban quy pham phap luat.

- Khi tham dinh dir thao thong tir can bao cao 
danh gia tac dong ciia chinh sach trong dir thao thong 
tir (neu cd); ban danh gia thu tuc hanh chinh trong 
tnrdng hgp dirge luat, nghi quyet ciia Quoc hoi giao 
quy dinh thu tuc hanh chinh;

- Khi tham dinh dir thao nghi quyet do UBND 
cap tinh trinh can danh gia sir phu hgp cua noi dung 
dir thao nghi quyet vdi van ban da giao cho HDND 
quy dinh chi tiet; sir phu hgp cua noi dung dur thao 
nghi quyet vdi cac chinh sach trong de nghi xay dung 
nghi quyet da dirge thong qua theo quy dinh tai Dieu 
116 ciia Luat Ban hanh van ban quy pham phap luat.

- Khi tham dinh dir thao quyet dinh cua UBND 
cap tinh can danh gia ngudn lire, dieu kien bao dam 
thi hanh quyet dinh.

* Thant tra dir thao VBQDCT
Hien nay, tham tra la hoat dong bat bupc trong 

quy trinh xay dung, ban hanh nghi quyet lien tich 
giua Uy ban Thudng vu Quoc hoi hoac Chinh phu 
vdi Doan Chu tich UBTWMTTQ Viet Nam va Nghi 
quyet cua HDND cap tinh. Theo quy dinh cua phap 
luat, trach nhiem tham tra du thao nghi quyet cua 
HDND cap tinh thuoc ve Ban ciia HDND cung cap; 
Hoi ddng dan toe, Uy ban cua Quoc hoi tham tra 
du thao nghi quyet lien tich giua Uy ban thudng vu 
Quoc hoi, Chinh phu, Doan Chu tich UBTWMTTQ 

luat

Viet Nam. Noi dung tham tra tap trung vao pham vi, 
doi tugng dieu chinh ciia van ban; noi dung cua du 
thao van ban va nhung van de con co y kien khac 
nhau; sir phu hgp cua noi dung du thao van ban vdi 
chu truong, dudng Idi cua Dang; tinh hgp hien, tinh 
hgp phap, tinh thong nhat ciia du thao van ban vdi he 
thong phap luat; tinh kha thi cua cac quy dinh trong 
du thao van ban.

Buoc 4: Trinh VBQDCT
Khi c6 du co sd danh gia muc do hoan thien cua 

du thao UBTWMT, co quan soan thao tien hanh trinh 
du thao do den co quan co tham quyen ban hanh. Co 
quan trinh c6 trach nhiem chuan bi ho so trinh, bao 
gom cac tai lieu da dugc quy dinh cu the trong Luat 
nhu: td trinh; du thao VBQDCT; bao cao tham dinh 
ciia co quan tu phap doi vdi du thao do Chinh phu, 
UBND trinh; y kien cua Chinh phu, UBND doi vdi 
du thao khong do Chinh phii, UBND trinh.

Bude 5: Xent xet thong qua, ban hanh VBQDCT
Day la giai doan cudi cung ciia quy trinh xay 

dung, ban hanh VBQDCT. Sau khi du thao van ban 
da dugc hoan thien, co bao cao tham dinh, tham tra 
(neu cd), ban soan thao phai cd van ban trinh du thao 
va gui ho so du thao den Chinh phu; Bo trudng, Thu 
truong co quan ngang bo; Chii tich Quoc hoi hoac 
Thu tuong Chinh phu va Chu tich UBTWMTTQ 
Viet Nam; HDND cap tinh hoac UBND cap tinh. 
Trinh tu xem xet, thong qua du thao VBQDCT dugc 
quy dinh cu the tai cac Dieu 96, 104, 109, 126 va 
132. Sau khi thong qua, VBQDCT se dugc dang 
cong bao, dua tin tren cac phuong tien thong tin dai 
chung o dia phuong va niem yet cong khai6.

2. Mot vai y kien nhan xet va kien nghi
Qua thuc tien thuc hien quy dinh ciia Luat nam 

2015 (sua doi, bo sung nam 2020), viec thuc hien 
quy trinh ban hanh VBQDCT da dat dugc mot so 
ket qua dang ghi nhan nhu hoat dong nay dang dan 
di vao ne nep, hudng toi sir chuyen nghiep hoa trong 
xay dung phap luat; chat lugng cac VBQDCT da 
dugc nang cao, bao dam quyen va Igi ich cua cac 
chu the lien quan, gop phan thuc day kinh te - xa hoi. 
Chinh phu, Thu tuong Chinh phu luon quan tarn chi 
dao sat sao cong tac xay dung, hoan thien the che, 
phap luat; cho y kien ve xay dung phap luat tai cac 
Phien hgp Chinh phu thudng ky va chuyen de. Thuc 
hien nhiem vu dugc giao, Bg Tu phap tiep tuc theo 
ddi, don doc viec thuc hien Chuong trinh xay dung 
luat, phap lenh va ban hanh VBQDCT. Tinh trong 
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thang 1/2023, Chinh phu, Thu tudng Chinh phu va 
cac bo co nhiem vu ban hanh 30 VBQDCT cac luat 
da co hieu luc (17 nghi dinh, 4 quyet dinh, 9 thdng 
tu). Ket qua den ngay 27/01/2023, Chinh phu, Thu 
tudng Chinh phu, cac bo da ban hanh 1/30 van ban. 
Con lai 29/30 van ban no ban hanh (16 nghi dinh. 
4 quyet dinh, 9 thdng tu) quy dinh chi tiet cac luat, 
nghi quyet da co hieu luc’.

Cd the thay, hoat dong xay dung, ban hanh 
VBQDCT dan duoc day manh va dat duoc nhung 
chuyen bien tich cue, sd luong van ban “no dong” 
dang co chieu huong giam dan. Tuy nhien, tren thuc 
te van con ton tai mot sd han che nhu: qua trinh 
chuan bi mot du thao thuong bi keo dai ve mat thoi 
gian; mot sd van ban chat luong con thap, chua du 
lieu duoc day du cac kha nang tac dong cua van ban 
dan den phai sua doi, bo sung; viec soan thao chua 
khoa hoc, hoat dong cua Ban soan thao con mang 
tinh hinh thuc va kern hieu qua, ky thuat lap phap 
con han chc. Su phoi hop giua cac co quan trong 
viec, tham dinh. tham tra, trinh du thao van ban con 
chua chat che, mat nhieu thoi gian, tu do anh huong 
tdi thoi gian lay y kien dong gop, VBQDCT duoc 
thdng qua nhung chat luong khong cao...

Nguyen nhan dan den nhung han che tren la do 
chua cd su phoi hop va phan cong ranh mach, hop ly 
giua cac co quan trong qua trinh soan thao, con thieu 
cac quy dinh bao dam viec soan thao VBQDCT phai 
dua tren nhung nghien cuu, danh gia khoa hoc thuc 
tien. Ben canh do, con chua thuc su phat huy duoc 
su tham gia cua cac td chuc, ca nhan trong quy trinh 
soan thao. thieu doi ngu chuyen vien chuyen nghiep 
lam cong tac soan thao van ban trong khi sd luong 
van ban phai ban hanh ngay cang nhieu. Trinh do, 
nang luc cua chuyen vien chiu trach nhiem soan thao 
cung con han che; viec trinh van ban doi khi con 
cham tre, gay khd khan cho viec nghien cuu. danh 
gia, xem xet va thdng qua van ban; nguon kinh phi 
van danh cho cong tac nay van con eo hep...

De khac phuc nhung han che ton tai tren, can cd 
nhung giai phap nham nang cao hon nua viec thuc 
hien quy trinh ban hanh VBQDCT. Theo do, tac gia 
xin de xuat mot vai kien nghi nhu sau:

Thu nhdt, phap luat can cd quy dinh rd hon ve 
td chuc va hoat dong cua Ban soan thao, dam bao 
su tham gia cua cac nha khoa hoc, chuyen gia tham 
gia vao cong tac soan thao. Can co quy dinh cu the 
ve pham vi, noi dung, hinh thuc, co che tham gia 
cua cac chuyen gia, nha khoa hoc vao hoat dong 

ban hanh VBQDCT. Ban soan thao phai nghien 
cuu toan dien quy dinh ciia VBQPPL duoc chi tiet, 
tranh viec ban hanh cac quy dinh mau thuan, khong 
phu hop.

Thuhai, can tang cuong cong khai, minh bach va 
da dang hoa hinh thuc lay y kien dong gop doi vdi du 
thao VBQDCT. Ben canh nhung hinh thuc pho bien 
nhu dang tai toan van du thao va td trinh tren cong 
thdng tin dien tu va lay y kien true tiep bang van 
ban, cd the bo sung them mot sd hinh thuc khac nhu 
thdng qua bao dien tu, van phbng co quan dan cu o 
dia phuong,... Co quan nha nude td chuc lay y kien 
nguoi dan phai cd phan hoi ve ket qua hoat dong 
lay y kien cua minh. Theo do, co quan chu tri soan 
thao can giai trinh viec tiep thu hay khong tiep thu 
nhung y kien dong gop, phuong huong giai quyet 
vdi nhung van de con nhieu y kien trai chieu.

Thu ba, can nang cao nhan thuc va tang cuong 
trach nhiem khi thuc hien cong tac tham dinh, tham 
tra du thao VBQDCT. Cac chu the co tham quyen 
phai nhan thuc sau sac, day du ve vai trb, y nghia cua 
hoat dong tham dinh, tham tra, tu do cd each td chuc, 
phan cong thuc hien hieu qua. Dong thoi, nang cao 
trach nhiem ca nhan cua nguoi dung dau cac don vi 
chu tri tham dinh. tham tra cung nhu cua cac ca nhan 
true tiep thuc hien nhiem vu nay. Ve phuong phap 
va each thuc td chuc, can td chuc theo huong chuyen 
mon hoa, can nhac thanh lap mot bo phan chuyen 
trach phu trach cong tac nay.

Thu tu, d giai doan thdng qua du thao VBQDCT, 
can quan triet chi dua ra xem xet, thdng qua nhung 
du thao van ban da chuan bi ky luong ve noi dung 
lan hinh thuc. Theo do, can tang cuong su phoi hop 
giua co quan tham dinh, co quan tham tra, co quan 
soan thao trong viec tiep thu y kien de chinh ly, hoan 
thien du thao. Doi mdi quy trinh xem xet, thdng qua 
van ban theo huong nghien cuu ap dung quy trinh 
ban hanh VBQDCT hien dai, tinh gon, nhanh chong 
va chat luong.

Thu nam, can dau tu nguon luc thoa dang cho 
cong tac ban hanh VBQDCT. Tang cuong su tham 
gia ciia can bo lam cong tac xay dung phap luat vao 
cac du an hop tac ve phap luat; cac vien nghien cuu 
ve chinh sach. phap luat can md nhieu cac lop tap 
huan, hoi thao trao doi khoa hoc ve ly thuyet va ky 
nang soan thao VBQDCT cho cac can bo dang true 
tiep lam cong tac nay. Mat khac, can c6 su dau tu 
kinh phi thda dang nham phuc vu cho viec thuc hien 
toan dien, day du quy trinh ban hanh VBQDCTb
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ABSTRACT
Promulgating regulatory documents and implementation guidance documents are activities 

that play important role in the legislative process. This paper discusses the current regulations 
on the process of promulgating regulatory documents and implementation guidance documents. 
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recommendations to improve these processes.
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