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T6m tat: Nguyen tac chiem hihi thyc sir da trd thanh mot trong nhung nguyen tic nen tang cua 
Phdp luat qudc te va c6 vai tro d|c biet quan trgng ddi vai viec x5c lap chii quyen lanh tho. Bai 
viet duoi day gdra hai npi dung chinb: (1). Nguyen tic chiem hfiu thuc sir vk viec ap dung trong 
thyc tien phap ly qudc te; (2). Ap dung nguyen tic chiem hiiu thirc su trong xac lap chu quyen ddi 
vdi quin dao Hoang Sa va Tnrdng Sa. Qua dd c6 the thay rang, sau khi ra ddi tii Dinh udc Berlin, 
nguyen tic chiem hiiu thuc sir dugc ^p dung rat nhieu trong viec xac lap chii quyen ciJa cdc quoc 
gia doi vdi cic vung lanh thd vo chu; Dong tbdi, co y nghia to ldn Uong viec giai quyit cdc tranh 
chip lanfa tho giua cdc quoc gia vdi nhau. Ap dung nguyen tic chiem huu thuc sir ndi tren ciia 
Phdp luat qudc Ie vao trudng hcrp hai quan dao Hoang Sa va Trudng Sa, cdc bing cfaiing lich sir vk 
can cii phdp IJ deu cho thay rang Nha nudc Viet Nara da chiem hiru tfaat sir hai quan dao nay it 
nfaat tir the ky XVH cho den nay. Ddi vdi Vi?t Nam cung nfau cic nudc khdc trong khu vyc Bien 
Dong, kfai tranh chip Bien Ddng ngay cang cdng thing va phirc t^p. Trong nhirng ndm gan day, 
viec cdn cu vko cdc quy dinh trong cdc van ban Phdp \f qudc te cung nhu nhiing nguyfin tic ca ban 
ve chu quyin lanh thd, dac biet la nguyen tic chiem hiiu thuc su, la het sue can thilt nham xac 
dinh chu quyen mot each hgp phdp, dam bao quyen va lgi i'ch chinh ddng ciia cdc qudc gia lien 
quan, gop phan giir gin hoa binh, an ninh khu vuc va tren the gidi. 

Tic klwa: Chiem bim, chiem hiru thuc sir, Luat qudc te. chii quyen ciia Viet Nam. Hoang Sa, Hoang Sa 
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Nguyen tae ehi eo Nha nuoc moi la chCi the 
cua viec thu dac Ianh tho da duac thira nhan 
trong Phdp luat qu6c te. Nguyen tdc nay da 
dugc neu ra ttong ban an ngay 11/2/1902 cua 
Toa an dan su Libreville khi xet sii vu ttanh 
chip giflra Societe de L'Ogioue va Hatton -
Cookson, ring: "Mpt vdn de cd link nguyen tac 
trong lugt plidp quoc te Id chit quyen chi ddnh 
ning cho Nhd nuac vd nhting cd nhdn binh 
thuang khong the thuc hien duac mpt s^r chiem 
hUu". Quoc gia co the thuc hien hinh dpng 
chiem him thong qua mpt so ca quan yong bg 
may Nhi nudc eiia minh. Trong nhilu truang 
hgp Quoc gia da uy nhiem viec chiim biiu cho 
mpt so c6ng ty. Day la truang hgp xay ra tir diu 
the ky 17 den thi 1^ 19. Cdc cong ty nay ve 
hinh thirc la ciia tu nhan ldnh doanh kiim loi, vi 
lgi i'ch kinh te la chinh, nhtmg dugc Nha nuoc 
dau tu de CO quyln chi phoi nhdm phat triln 
pham vi boat dong v& quan Iy cac thugc dia. 
Trong trucmg hop do, c6ng ty nay dugc quyln 
thay m t̂ Nha nudc gianh ehii quyln lanh th6 
cho quoe gia da uy quyln, chti khong phai cho 
ban than cong ty. Vai trb ciia cac Cong ty nay 
da dugc c6ng nhan ttong mpt s6 ban dn. Vi du 
ttong vu Palmas, trgng tai Max Huber ngdy 
4/4/1928 da cho rang: "Ludt phdp qudc ti cdn 
dong nhdt hodn todn nhirng hdnh dpng cua 
cong ty Ddng An Hd Lan vai nhirng hdnh dong 
ciia Chinh bdn than Nhd mrac Hd Lan" [1], 

Tham phan Mae Nair cung dua ra mot kit 
luan Urong ty vi vin dl nay: "Mpt nguyen tic 
cua Luat md toi cho la cd U'nh chit khong d6i 
lien quan din danh nghTa lich sir: Noi chung 
can phai biet dupc mot bing ehimg nao do cua 
viec thyc thi chii quyen bdi qu6c gia [2]. 

Trong Vy yanh chip dao Aves giOa Ha Lan 
vk Venezuela, Toa an qu6c ti (fi timg xem xet 
v6 van dl ndy nhu sau: "Xet thdy rdng, mgc dii 
dd xdc dinh ro cdc cu dan cda viing thupc Hd 
Lan. dt ddnh bdt rda bien va thu lu^m nhUng 

tning rda tgi ddo Aves, su kiin do khong thi 
tgo ra mQt ca sa cho chii quyin bai vi nd chi 
hdm y dan gidn mot su chiim cti ddo nhdt thai 
vd hiim hoi, hon niia nd khdng tlii Men dugc 
mot dgc quyen, md chi Id hgu qud cua vi4c tu 
bd ddnh bdt cd cua cdc cu dan cdc vdng bin 
egnh hogc cua ngudi chti h(ip phdp ciia viing 
dd" [3]. 

Nhu vay, vai trb cua ca nhan chi ed gid tri 
yong viec xac lap chii quyen khi hoat dpng nhdn 
danh nba nudc, dugc nha ntrdc uy quyln. Cd nhSn 
khdng CO quyen han dfch thyc ttong viec xac lap 
chii quyln Ianh did Chmh vi vay Quan tod Mac 
Nair da dua ra mot dinb nghia rat dang luu y; 
"Mot nguyin tdc cua lugf md toi cho Id cd tt'nh dn 
dinh lien qucm ldi danh nghTa Uch sir: ndi chung 
cdn plidi biit duac mot bdng ching ndo dd cm 
viic thuc thi chii quyen bai qudc gia; lidnh dgng 
doc lgp eita mgt cd nlidn cd rdt it gid tri trie khi 
chiing ta cd the chirng minh dtrgc rdng hg dd cd 
cdc hdnh dgng cdn cti tren cdc gidy phip liodc 
mgt quyen luc ndo dd ddng y bdi chinh phu eita 
ho, hogc chinh phit do bdng mgt hinh lliuc nao dd 
dd khdng dinh chU quyin ciia minh thong qua 
trung gian cua hg" [1]. 

Thli hai. Phdi cd nhiing hdnh ddng thuc thi 
chii quyin thirc su - mgt trong nhung ndi dung 
cot loi ciia nguyin ldc chiim huu thuc su. 

Charles Rousseau, giao su Dai hpc Lu t̂ 
Paris, uy vien Vien phap lu|t qudc tl vilt: 
"Nguyen tdc thgt su chu yiu dugc dung de 
chiing minh mgt trgi lu dd dugc thiit Idp. Dugc 
tgp qudn trgng ldi thiia nhgn Trudc ndm 1885" 
vd "duac khdng dfnh lgi trong lugt phdp qudc 
ti cd trong ITnh virc trgng tdi ciing nhu ITnh 
vuc xet xir", "nguyen tdc thgt s^ cUng dugc 
ludt phdp quoc te chdp nhgn nhu mgt yeu td 
chil yeu ctia chU quyin md nguai ta yiu sdch 
ddi vdi cdc ldnh thd vo chu" [4]. 
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Rousseau cbn danh gii tfnh ehat ciia cac 
dieu kifn ttong nguyen tic th^t sy, la: 

- Dieu kien thiJr nhat thudc ve npi dung: Do 
la u'nh that sy, tiic la ddi hbi phai cd sy thiet lap 
tren viing Ianh tho chiem hiru mot quyen Iyc du 
de dam bao trat tu cong cpng va ty do budn ban. 

- Dieu kien thii hai thupc ve Mnh thuc: Q6 la 
viec thdng bao, nie la cdng bd chinh thiic, cdng 
khai viec chiem hiru mgt viing lanh thd. 

Viec chiem hiiu phai dirpc thue hien mpt each 
cy the qua cac hoat dpng thuc dii cbii quyln, 
khdng phai chi la cac hanb vi chi cb tinh chit 
tugng tnmg. Cac Luat gia Beatrice Orent va 
Pauline Reinsch cbo rang: "Chi phdt hiin khdng 
thoi thi Ididng bao gia tgo dugc ca sa bdo ddm 
cho mgt yeu sdch ddi vdi ddt vd chii (terra 
nullius)... Nhirng li nghi tirgng trung thudng 
dugc bo sung bdng mdt sd hogt ddng thuc thi 
quyen lire hdnh chinh ndo dd, chdng hgn nhu 
qua viic cdp gidy phip hay bdng viic cho cdc 
cdng ddn tu nhan sinh sdng tgi do" [5]. 

Luat phdp qubc te tap quan cung edng 
nhan ring ttong trudng bgp yeu sach chii 
quySn tten cac viing lanh thd thua dan va 
khbng cd ngudi den d, nbu trong ttuong hgp 
hai quan dao Hoang Sa va Truang Sa, thi su 
cd mat thudng xuyen tren dd khdng phai luc 
nao ciing la cin thiet. Toa an Cdng ly qudc ti 
ciia Lien hgp qubc cung da cd quan diem ve 
vin di nay nbu sau: "Trong truang hgp cdc 
viu sdch chu quyin tren cdc lanh tho ndm 
trong cdc mien thua dan hodc khdng co ngirdi 
a, khong phdi liic ndo cUng cdn thiit phdi doi 
hdi cd nhiiu biiu hiin cua viic thtrc thi cdc 
quyin chti quyin khi khdng cd mot s^ canh 
tranh nao" [6]. 

Trong vu tranh chap ve Ddng Greenland, Toa 
an qudc tl da cdng nh|n chii quyln cua Dan Mach 
ddi vdi Dbng Greenland mac dii trudc dd d day 
khbne ed dan Dan Mach. Toa ket luan ring: "Cd 
V dinh hdnh dgng vai tu cdch la nguai cd chu 

quyen ldnh thd va cd sir thirc hien tren thuc ti 
quyin luc Nlid nudc Id du " [4]. 

Trong vy tranh chap giiia My va Ha Lan 
nam 1928 dbi vdi dao Palmas, My da khbng 
chiing minh dugc viec Tay Ban Nba - chii the 
chuyen nhugng quyln sd hiiu dao Palmas cho 
My thyc bien cac hiuih dbng the bien cbii quyen 
ciia nunh tren hdn dao nay trong khi Ha Lan Iai 
ehirng minh dugc rang hg da quan ly, kiem soat 
dao Palmas thbng qua mbt Hiep dinh giita Cbng 
ty Ddng An ciia bg vdi Nha nudc Tabukan - cbii 
the chiem hiiu true dep yen thye te dao Palmas. 
Do vay. My khdng dugc hudng quyen chuyen 
nhugng lanh thb hgp phap va khdng cd cbii 
quyen dbi vai Palmas. 

Mgt tmdng hcrp khac la tranh chap dao san 
hd Clippoton nim ngoai khoi Thai Binh 
Ducmg, each bd bien Mexico ve phfa tay nam 
500 hai ly giua Phap va Mexico. Ngudi Mexico 
den dao nay tii nhiing nam 1892 den 1897, sau 
dd lai rdi khdi dao nay. Nam 1966. Phap den 
lap mdt dai khf tugng d day, tteo cd I^ap va 
den nam 1969 thi tudng De Gaulle tuyen bd dao 
Clipperton thudc nudc nay. Hien nay, Pbap tiep 
tuc kbai thac hdn dao nay, sira dudng bay, lap 
tram nghien curu sinh hoc, xay dung cac khu 
kinh te ddc biet... Mde du dao each Phap tren 
10.000 hai ly, nhung khi xay ra tranh chap, Tda 
an qubc ti da ket luan dao dd ihudc Phap vl 
nudc nay da thiet lap chii quyen tren dao nay 
trudc tien [7]. Trong vy Clipperton, Trpng tai 
tuyen bb: "Niu mdt vung ldnh thd khdng cd ddn 
cir tu thai diem chiim hiru ddu tien ciia mdt 
qudc gia md thugc chU quyen hoan todn vd 
khdng the tranh cdi dugc cda qudc gia do, thi 
viec chiim huu cd thi coi Id ddy du " [4]. 

Nhieu hpc gia ndi deng eiing iing hd triet de 
nguyen tac nay. Lu^t gia Engere Ortolan cho 
rang: "Viec phdi hiin kim theo mdt su Uidng 
djnh cdng khai vi chu quyen chi tgo ra mdt 
danh nghia sa khai (inchoate title) cd khd ndng 
ggt nhiing ngudi tkir im ra khdi viing ldnh thd 
mdadd danh nghta nay dd dirge dp dung trong 
mot khodng thdi gian can thiet nhung khdng 
phdi la vo hgn de danh nghia do dugc phdt 
triin bdng viic chiem hiru. vi khodng thdi gian 
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dd dil de nguai cd danh nghTa bd sung nd bdng 
viic chiim hOu thirc su, lam cho danh nghta do 
khong thi bi thay thi. Di hodn thiin danh 
nghta, ldm cho nd thdnh ddy du va chac chdn, 
phdi cd su chiim hiru thuc su kem iheo y dinh 
chiim ldy ldnh thd dd dugc phdt hien, cd nghta 
Id cdn phdi ddt viing ddt dd thudc quyin sii 
dung cua minh vd tiin hdnh cdc cdng viec Igo 
thdnh mgt suxdc lap" [8]. 

Charles Rousseau cung chi ra rdng: "Trong 
mgi tnr&ng hgp, hiiu luc ciia quyen phdt hien 
chi Id cung cdp su khdi ddu cua mdt danh nghTa 
hogc, tlieo cdch dien dgt ctia ngudri Anh. tgo 
nen mdt danh nghia ban ddu, cd nghta Id mgi 
danh nghTa phdi thai vd clii cd gid tri lgm thai 
dli de gal bd ngay lap ttic - nhtmg khdng phdi 
la mdi mdi - cdc tham vong tranh dua cua mdt 
ntrdc thu ba trin cOng mdt ldnh thd... Dd clu Id 
cdc hdnh vi tugng trung md cdc qudc gia thti 
ba tir chdi khdng cdng nhdn hiiu luc phdp ly, 
trir phi chiing dugc cting cd liip theo bai mgt su 
chiim cii lau ddi" 19]. Danh nghTa nguySn thuy 
ndy phai dugc ciing cb ttong mdt thdi gian hgp 
I;? \k phai dap iing dupc hai dbi hdi, dd la: su 
khdng djnh quyen lye Nhd nudc ddi vdi viing 
lanh thb do; va khbng bj cac qudc gia khac 
tranh chap. Fuglsang viet: "Niu lugt phdp 
quoc ti bdo ddm mgt danh nghia han ddu cho 
qudc gia phdt hiin nhdm ddnh cho qudc gia do 
khd ndng dugc hirdng cdc hieu Itrc cua viec 
phdt hiin do. Vi cdn phdi cd mgt khodng thai 
gian nhdt dinh de xdc minh xem lieu viec 
chiim cu thgt sir cd the thitc thi vd vi mdt 
chinh tri Id khd thi hay khdng, va liiu cd ddng 
gid hay khdng vd cung cdn phdi cd thai gian 
di hodn thiin viec chiem cti... Khodng thai 
gian chfnh xdc phu thugc vao cdc yiu td cm 
tirng irudng hgp cu the "[JOJ. 

Thli ba. Ddi tugng cda viec chiim hihi thuc 
su phdi trong tinh trang dang khong thudc chu 
quyin ciia bdt cii qudc gia nudc nao 

Nhu da di c|p trang phdn yen, ttong lugt 
phdp qubc tl, khdi niem lanh thd vo chii cbn 
bao gdm ca Ianh tbo bi bd roi (Res derelicta) -
Lanh thb bi bd roi la vflng ddt. dao tmde kia da 
timg dugc chiem huu, diupc chu quyln ciia mbt 

qubc gia nhung sau dd nha nudc chiim hiiu tit 
bd chii quyen ciia minh dbi vdi vung ldnh thd 
dd. Tmdng hgp dao Palmas la do Tdy Ban Nha 
phat hien tii the I^ XVI, nhung din nSm 1666 
1^ nit bb hoan toan va khbng quan tam din dao 
nay niia. Ndm 1677, Cbng ty Ddng An ciia Hd 
Lan den chiem dao va ky mbt sd Hiep nghi va 
van kien vdi cac tfl trudng ngudi dia phuang. 
Tir nam 1795, dao Palmas do Ha Lan chiim 
hull. Trgng tai Max Huber da bac bb Î ip lû in vl 
quyen thira ke ciia My vi "Tdy Ban Nha dd lir 
bd cdc quyin hgn ciia hg trin ddo Palmas trudc 
khi Hd Lan thiet lap chu quyin" [1]. 

G. Cohen da nhan x6t khi nghien cuu vS cdc 
khia canh phap ly ciia quan dao Manvinat: 
"Trong lugt qudc te, tinh Irgng Idnh thd bi bd 
rai Id kit qud cua hai yeu td: ve mat vdl clidt Id 
str khong cd mdt cOa chinh quyen Ihuc s\r tren 
ldnh thd dtrgc xil, vi mat tlnh than Id s^r chu 
tdm tic bd ldnh thd dd". Nhu vdy, mubn kit ludn 
mgt lanh thb bi tii bb phai cb dii 2 yiu to: a) 
Nha nuac phai cham dut mpi boat ddng thyc te 
dbi vdi lanh tho, va b) Nha nude khbng c6 mpt 
bieu hien nao ciia y ehi khdi phue Iai chu quyen 
dbi vdi Ianh thb do. Thieu mpt trong hai ySu to 
nay thi chi cd the ket luan la da cd "sy yeu dubi 
ciia chfnh quySn Nba nudc dbi vdi vung dat 
dugc noi den" no khbng phai la "mpt sy tir bb 
ty nguyen chu quyen". 

Thir lu. Yiu td tinh thdn vd vdt chdt ludn di 
kem trong chiim hOu thuc su 

Trong ban ghi nhd ndm 1909 do Chi'nh phu 
Phap giri Vua Italia Emmanuel III ve vu ttanh 
chdp dao Clipperton giiia Phap va Mehico da 
djnh nghia: Chiem hiiu la: "Su ndm quyin sa 
hiiu thtrc stf bai mdt chinh phii ddi vgi mgt Idnh 
thd vd chti vdi y do qua dd thu ddc chii quyen". 
Qua dinh nghTa 66. ta cd the thay mudn thu dac 
cbii quyen bdng phuang thiic chiem hiiu, qudc 
gia phai c6 hanh dbng tten thyc ti, sd hOu Ianh 
thb vb chii va dbng thdi phai ed y chf chiem 
hiiu Ianh thb vb chii do [1]. 

Toa an thudng tryc ttong vu ttanh chap liSn 
quan den quy che phap {•$ cua Dbng Groenland 
nban x^t rdng: "Mdi doi hdi chii quyen dugc 
dua khong phdi trin hdnh vi hogc mgt danh 
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nghta riing biit ndo, nhu mdi hiip udc nhugng 
dfa chdng hgn, md dcm gidn Id tren mdt suthuc 
Ihi liin tuc quyin luc, hdm y hai thdnh td ciia 
viic ihifc thi dd, can phdi dicgc td ro ddi v&i 
mdi bin: jj mudn vd y chi hdnh ddng voi tu cdch 
qudc gia cd chit quyen, vd viic thi hiin cong 
khai hodc thicc thi hOu hiiu quyin lifc dd"[Il]. 

Thli nam. Viec mgt nhd nu&c ihuc hiin cdc 
hdnh vi chu quyen tren cdc Idnh tho mai phdi 
bdng cdc bien phdp hoa binh, cdng khai vd 
khdng gap phdi suphdn ddi cua bdt ky qudc gia 
ndo khdc 

Thyc tien cung cho thay ttong viec giai 
quyet ttanh chap chu quyen dbi vdi dao Palmas 
giira MJ va Hd Lan, neu nhu vile thyc hi?n chu 
quySn ciia Ha Lan doi vdi dao Palmas vap phai 
su phan ddi tir phia Tay Ban Nha hay cdc nudc 
khdc thl Toa an khd cd the ra phdn quyet tuyen 
bd chii quyen thube ve Ha Lan. Sy phan dbi dbi 
vdi viee cac nudc thyc hi|n ehii quyen ddi vdi 
mbt vung lanh thb the hien rdng cd nhflng sy 
khdng dam bao cdc yeu tb theo quy dinh ciia 
phap luat dl xdc dinh chu quyfn mpt each hop 
phap ddi vdi vung lanh tho do. 

Viec chilm hiru mdt cdch hda binh cb nghia 
Id khbng dugc dflng vu lye hay de doa vflng vu 
lye di tude doat, xam ldn, chilm giii Ianh thb 
ciia nudc khac. Mbt mat khae thi hien U'nh hod 
binh ciia su chilm hiiu Id vifc chiem hiiu phai 
edng khai va dugc du ludn duong thdi chip 
nhan [4]. 

ThU sdu. yiu td lien tyc cua viec chiim hiru 
Id rdt cdn thiit 

Trong vu Palmas ngay 4/4/1928, Trpng tdi 
Max Huber nhgn x6y. "Cd lien phuong diin 
thiec ti ldn hoc thuyet diu thua nlign rang viec 
ihuc hien mdt cdch lien luc vd hod binh chii 
quyin ldnh thd Id mgi danh nglua Idt". Luat 
phap quoc tl ddi bdi thuc hien cdc chiic ndng 
Nha nudc tten vung lanh thb chiem hiiu phai 
mang n'nh lien tuc. bdi vi sy gidn doan viee 
thuc hien cde chiic ndng Nhd nudc ttong mpt 
khoang thdi gian dai ma khbng khdi phue I^ nd 
cb thl dugc coi la sy tii bd Idnh thd nay. Tuy 
nhifin, yeu can ve tfnh lifn tuc thudng xuyen 
khbng cd nghia phai cd n'nh dinh ky dfu dan ma 

"khodng cdch giira nhicng hdnh ddng thuc hiin 
chu quyin doi vdi vung ldnh thd dd chiem hOu 
CO the khdc nhau phu thudc vdo nhirng dieu 
kiin cu thi, ki cd vi tri cua vdng ldnh thd vd 
tinh liinh dan cu a dd" [4]. 

Viec thuc hien chii quyen mgt each thyc su 
cua qudc gia ddi vdi mdt vung Ianh thb can dam 
bao yeu tb lien tue, Idibng bj gian doan. Sy gian 
doan cd the xay ra viec tir bd lanh thb din den 
nhiing thay doi quyit dinh den viec Ianh thd do 
thupc chii quyen ciia nha nudc nao. 

2. Ap dung nguyen tac chiem h i ^ thyc sy 
trong xac lap chu quyen ddi vdi quSn dao 
Hoang Sa vk IVirdng Sa 

Quan dao Hoang Sa (Paracel) va quan dao 
Tnrdng Sa (Spratly) la hai qudn dao Idn ndm 
trong Bien Dbng. Hai quan dao nay hien dang 
cd ttanh chap ehu quyen giiia Vift Nam va mot 
sd nudc ttong khu vyc md cbii yeu la Trung 
Qubc. Nudc ndy da cd tuyen bd dudng ludi bb 
bao gbm gan ttgn Bien Dbng (85% dien tfch) 
ttong dd cd hai quan dao tren. Tuyfin bb nay ciia 
Tmng Qubc da vap phai su phan ting gay gat tu 
nhieu nudc dae biet Id Viet Nam vi sy vi pham 
chii quyen yang ygn vd phi ly cua Trung Qudc. 

Viit Nam dd tudn thu nhOng ndi dung cua 
nguyin tdc chiem hOu thuc su trong viic khdng 
dinh vd th^rc hiin chU quyin ddi vdi hai qudn 
ddo Hodng Sa vd Trugng Sa. 

Cdn cu vdo eac nbi dung ciia nguyen tdc 
chiem hiiu thyc sy theo Djnh udc Berlin 1885 
va Tuyen bb cCia Vien Phap Ludt Qubc tl 
Lausaime ndm 1888 cung vdi cdc nguyen tdc 
ttong Nghi quyet 2625 eua Hdi dbng Bao an 
Lien hgp qubc, cdc quy dinh cua Cbng ude Luat 
bien nam 1982, dbi chieu vdi tmdng hgp hai 
quan dao Hoang Sa va Tmdng Sa eiia Viet 
Nam, tir ddu the ky XV den cudi the ky XIX, 
theo tap quan phdp I^ phuong Tay Iiic bdy gid, 
sy xdc lap chii quyen cua Viet Nam tren hai 
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quan dao nay la mbt su that thf bien bdng eae 
banh dbng cu the ve su quan ly, chi dao eiia cac 
Nha nudc Viet Nam duong thdi mbt each nhat 
quan, lien tuc, boa binh phfl hop vdi ca sd phap 
Ijf qudc te duong thdi. Sau do, chu quyen ciia 
Vift Nam tiep tuc 4ugc kbdng dmh dya yen cac 
CO sd phap ly qubc te cd gid tri phd bien la 
Tuyen bd cua Vien Pbap Iuat Qubc te Lausanne 
ndm 1888, Hien chucmg Lien hiep qudc va 
Cbng udc ve Luat Bien 1982 ma cac Ihanh vien 
ky ket (yong do ed ca nhumg nudc dang vi 
pham chii quyen cua Viet Nam d bai qudn dao 
Hodng Sa vd Tmdng Sa) deu phai tbn yong. 

Ap dung nguyen tae chiem hiiu diyc su ndi 
yen cua phap luat qubc te vao tmdng hgp hai 
qudn dao Hodng Sa va Tmdng Sa, cdc bdng 
chung lich sd vd cdn cir phap ly deu cho thdy 
rdng cdc Nhd nudc Viet Nam da chiim bun that 
sy hai quan ddo nay hdng trdm ndm qua. Ndi 
chinh xac Id cac Nha nudc Viet Nam trong lich 
sii va cho tdi nay dd thyc thi ehii quyen d day it 
ra tir the ky XVII khi hai qudn dao ehua hi 
thupc chii quyen ciia bat cii nudc nao. Tir dd 
Vift Nam da thyc hifn vifc xdc lap va thyc thi 
ehii quyen ciia minh dbi vdi bai quan dao 
Hoang Sa vd Tmdng Sa mbt cdch lien tuc vd 
hba binh. 

Cdc bdng chiing Ijch sir md Vift Nam da tbu 
thgp dupc rdt pbong phu, mde dii do hoan eanh 
chifn ttanh lifin tue nen nhieu thu tich co ciia 
Vift Nam da bj mdt mdt, thdt lac. Tuy nhien, 
nhflng tu lifu cbn lai den nay va chfnh sii van 
dti d̂  khang djnh chu quyen cua Vift Nam tten 
bai quan dao Hoang Sa va Tmdng Sa. Mot la, 
cdc ban db Viet Nam thl ky XVII da gpi bai 
quan dao bang cdi ten Bai Cat Vang va ghi vao 
dja h t̂ huyen Binb Son, phii Quang Ngai. Hai 
Id, nhieu tai lifu cb cQa Vift Nam nhu Todn tdp 
Thien Nam tti chi Id dd thu (thl ky XVII), Phd 
biin tgp luc (1776), Dgi Nam tlufc luc (1844 -
1848). Dgi Nam nhdt thdng chi (1865-1875), 
cac Chau ban nhd Nguyen (1802-1945)... diu 

ndi ve bai quan dao Hoang Sa va Trudng Sa 
nhu la Bai Cat Vang van dam tten Bien Dbng 
vd viec Nha nudc cu dpi Hoang Sa ra khai thac 
cdc quan dao nay. Ba la, nhieu sach cb, ban dd 
cd ciia nudc ngoai eiing the hien cdc quan dao 
Hoang Sa vd Tmdng Sa thupc chCi quyen Vift 
Nam. Dinh eao nhat ciia vifc tuyen bd vd xac 
lap chii quyfin ciia Viet Nam tren hai quan ddo 
Hoang Sa vd Tmdng Sa Id vao ndm 1816 khi 
vua Gia Long sai quan linh ra quan dao Hodng 
Sa cdm cd Viet Nam va tuyen bd chu quyen. 
Cung can ndi them la ttong mbt thdi gian khd 
dai, ngudi Viet Nam lubn coi quan dao Hoang 
Sa vd quan dao Tmdng Sa la mgt dai dao dai 
hang van ddm tten Bifin Dbng, nen ggi la Van 
Ly Tmdng Sa, hay Dai Tmdng Sa, Bai Cat 
Vdng... Tren thyc tl, eae chiia Nguyin cung 
nhu nba Nguyen sau ndy deu cd nhifiu hdnh 
dpng lien tuc cu ngudi ra cai quan, khai thac 
cac ddo ttfin ca hai quan dao Hodng Sa va 
Tmang Sa. Nha nudc pbong kiln Viet Nam da 
tb chiic cdc dpi Hoang Sa, Bdc Hai df thuc thi 
quyln chu quyfin vd khai thdc hai qudn dao. Cdc 
thl le tuyin chpn ngudi, chi dp khen thudng, 
ddi ngp ddi vdi cde dpi deu dugc Nha nudc quy 
dinh rb rang. Cac dpi nay dugc duy tri va boat 
dpng lien tuc tir thdi chua Nguyfin (1558-1783) 
din nhd Tay San (1786-1802) va nha Nguyfin. 
Trifiu dinh Nha Nguyfin da cij cdc tudng Pham 
Quang Anh (nam 1815), Tmang Phuc ST, Pham 
Vdn Nguyen, Pham Huu Nhat (cdc nam 1834, 
1835. 1836) ra Hoang Sa khao sat, do dac cae 
dao, kbao sat, ve ban db. xay miiu, dung bia. 

Vua Gia Long, ngudi sdng lap ddi nha 
Nguyen vd cac vua ke tiip nhu Minh Mang. 
Thifu Tri, Ty Diic da d̂ ic bift quan tam ciing cd 
ehii quyen ciia nude minh dbi vdi hai qudn dao 
Hodng Sa va Tmdng Sa. Sau day Id mbt sb su 
kien nbi bat nhdt [12]: 

- Ndm 1815 vua Gia Long cir Pham Quang 
Anh dan dpi Hodng Sa ra Hoang Sa khao sat va 
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do d^c dudng bien. Viec khao sat va do dac do 
la dugc tiep tuc cac nam sau. 

- Sau khi chi thi chuan bi thuyin va v t̂ tu 
nam 1833, vua Minh Mang, hen tifp trong 3 
nam 1834, 1835, 1836 eii cac tudng Tnmg 
Phuc SI, Pham Vdn Nguyen, Pham Hun Nh|t ra 
Hoang Sa do dac tCmg dao, khao sat tinh hinh 
bien chung quanh, ve ban db va xay mieu, dyng 
bia chii quyen. Vua Thieu Trj da true tiep phe 
duyet ke hoach hoat dgng nam eiia dbi Hoang 
Sa do Bp Cdng de trinh. Vua Ty Due da phong 
eho nhiing chien si dpi Hodng Sa hy sinh danh 
hifiu "Hiing binh Trudng Sa". 

Ong Jean-Louis Tabert, mpt linh mue ngudi 
Phdp da cd chep ti rai ve viec Vua Gia Long 
chifim biiu quan ddo Paracels (Bai Cat Vang) 
nhu sau: "Paracel hogc Paracels (Bdi Cdt 
Vdng), mdc dd qudn ddo ndy khdng cd gid tri gi 
ngodi cdc dd, bdi vd dg sdu lan htia li^n nhiiu 
bdt tiin lgi hon, Vua Gia Long dd nghT ldi viic 
ma rgng ldnh thd ciia Ngdi bdng cdch chiim 
them viing ddt budn bd ndy. Ndm 1816, Ngdi dd 
t&i day long trgng cdm ca, chinh thic chiim 
hiru cdc ddo dd ndy, md khdng mgi ai iranh 
gianh gi v&i Ngdi cd" [13]. 

6ng J. B. Chaigneau, cd van ciia nba vua 
An Nam, da vifit yong Hbi ky ve nude 
Cochinchine nhu sau: "Nuac Cochinchine md 
nha vua bdy gia dd len ngdi Hodng Di gdm xir 
Cochinchine vd xU Ddng Kinh ... mgi vdi ddo 
CO ddn cu khdng xa biin vd qudn ddo Paracels 
do nhung dao nhd, ghenh vd dd khdng cd ddn 
cu hgp thdnh. Clu t&i ndm 1816, Hodng Di m&i 
chiim hiru qudn ddo ndy 114] ". 

Dubois de Jancigny ttong cudn "The gidi, 
lich su vd mb ta eac dan tbe Nhat, Dbng 
Duong, XeyLan" cb viet: "Chdng tdi quan sdt 
thdy rang tir ba mucri ndm nay, qudn ddo 
Paracel (ngirai An Nam ggi Id Cdt Vdng), mdt 
ma hdn trgn tligl st/ ciia cdc ddo nhd, cdc dd vd 
cdc bdi cdt ddy nga vuc cua cdc nlid hdng hdi 

vd cd tlli dugc coi Id hoang dd vd v6 tich su 
nhdt trong sd cdc diem cua qud dia cdu, dd 
dugc ngu&i Nam Ky (Cocochine) chiem liOu. 
Chung tdi khdng di y lieu ho cd tgo nen mgt 
cdng irinh ndo trin do khdng (nhdm muc dich, 
cd thi, bdo ve nghi cd); nhimg chde chdn rdng 
vua Gia Long dd gdn tliint vdng hoa ndy vdo 
vuang miin cda nguai, b&i vi Ngdi dd than 
chinh t&i dd chiim hOu, viic ndy xdy ra vdo 
ndm 1816 klii Ngdi long irgng keo ca cda Nam 
Ky (Cocochine) lin dd"ll5]. 

Luat su Monique, mbt hgc gia ngudi Phap, 
da ddnh nhifiu thai gian va nb lye ttong nghien 
euu vi chii quyfin ddi vdi hai quan dao Hoang 
Sa va Tmdng Sa, da nhgn djnh: "Trin thuc ti, 
dd khdng cd mdt chiit ddu vet gi Id Trung Qudc 
dd lung phdn khdng Igi su khdng dinh chu 
quyin cua Hodng de Gia Long vd cdc ngtrai ki 
nhiim dng trong sudt cd tlie ky XVIII cdng nhir 
ihi ky XIX, khi cdc vua chiia Viel Nam id chiic 
viec khai thdc cdc dao ndm dudi quyin idi plidn 
cua hg mgt cdch hdnh chinh han " [8]. 

Sau khi db hb Dbng Duong, Phap nhdn 
danh Vifit Nam tiep tuc quan ly hai quan dao 
qua vifie cir tau chifin tuan tieu de dam bao an 
ninh, ngdn ehan bubn lau, cho phep ngutri Nhat 
khai tbac phan chim tren dao, cur tau De 
Lanessan ra nghien ciiu hai ducmg, dia chat, 
sinh vat... Tir nam 1930 den 1932, cdc tau chifin 
Inconstant, Alerte, La Malicieuse vd De 
Lanessan ciia bai quan Phap lien tiep ra quan 
dao Hoang Sa. Dau nhiing ndm 30 ciia the t^ 
20, Phap cho qudn tru ddng d cac dao chfnh 
thupc quan ddo Tmdng Sa. Cdc boat dbng nay 
da dugc cbng bb ttong Cbng bao cua Cbng hda 
Phap ngay 26-7-1933. Nam 1933, Toan quyin 
Dbng Duong ra Nghi dinh quy thupc quan dao 
Tmdng Sa vao tinh Ba Ria. Phap ciing tach 
quan dao Hodng Sa ra khdi tinh Nam NghTa va 
dat vao Unh Thira Thifn va cho mbt don vj 
dbng qudn a do. Sau khi ttd lai Ddng Duong, 
Phap da yeu cau quan Tmng Hoa Ddn Qudc nit 
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khdi cdc ddo md hp da chiem ddng ttai phep 
nam 1946 vd Phdp da cho quan thay thl qudn 
Trung Qubc, xay dyng lai yam khf tugng, ddi 
vb tuyin. 

Ndm 1951, tai Hbi nghi San Francisco (Hoa 
Ky), khi ed mgt df nghi bd sung ban dy thao 
Hda udc yeu cau yao tra cho Tmng Qubc hai 
qudn ddo Hoang Sa va Tmdng Sa, nbung Hgi 
nghj da bdc bd de nghi nay vdi sb phieu dp dao 
Id 46 phieu thuan, 3 phifiu chdng va 1 phieu 
trang, Tai Hpi nghi. Ngoai tmdng Tran Vdn 
Hiru dan ddu phdi doan Chfnh phu Qudc gia 
Viet Nam da tuyfin bo khdng dinb ehii quyen 
Idu ddi eua ngudi Vift Nam dbi vdi hai qudn 
dao Hoang Sa va Tmdng Sa ma khbng gdp sy 
phdn doi hay bao luu eiia nude nao. Nam 1956 
Phdp chuyen giao lanh thb mien Nam Viet Nam 
cho Chinh quyln Vift Nam Cbng Hda (VNCH) 
vd chinh quyfn ndy da eho qudn ra tiep quan, tb 
ehiie hai qudn dao ve mdt hanb chfnh (lap d moi 
qudn ddo mpt xa thupc mpt huyfn d dat liln), 
cho xdy dyng cdc bia chii quyln tgi cac ddo 
chi'nh, duy tri cac tram khf tugng (cdc tram nay 
da dugc ddng ky vao danh muc eac ttam cua Tb 
chirc kbi urgng thi gidi OMM), cho mbt sb nhd 
kinh doanh ra khai thac phan chim d Hodng Sa 
va cu cdc dodn kbao sat khoa hgc ra hai quan 
dao nghifin ciiu. 

Lgi dung thdi dilm "tranh tbi, tranh sdng" 
ciia vifc chuyfn giao giiia Phdp va chfnh quyin 
Viet Nam Cpng hba, ndm 1956 Tmng Qubc da 
dung vu Iuc danh chiem nhdm ddo phfa Dbng 
ciia qudn dao Hoang Sa cua Vift Nam. Din 
thdng 1 nam 1974, Igi dung thdi dilm nhdn ddn 
Vift Nam dang dbe siic ngudi, siic cua eho 
cupe chiln ddu gidi phdng Miln Nam, Trung 
Qubc Igi huy ddng quan dpi xam chiim ndt 
nhbm dao phfa tay thupc qudn dao Hoang Sa 
ciia Vift Nam. 

Ndm 1975, chfnh quyln VNCH sup db, Hai 
quan Viet Nam tilp quan ddy dii cdc dao do 
quan dpi VNCH quan 1̂  tmde day tten Biin 

Dbng. Nha nudc Viet Nam thbng nhat sau do 
tilp tuc khdng djnh chu quyen ciia Vift Nam 
tten cdc qudn dao Hoang Sa vd Tmdng Sa, ban 
hanh nhieu vdn ban hanh chinh nha nudc vf 
thanh lap cdc huyen dao Hoang Sa vd huyfn 
ddo Tmdng Sa ciing nhu khdng ngimg hoan 
thifin vific quan Iy hdnh ehfnh tten cdc quan dao 
nay. Mpt sy that bifin nhien Id eho dfin tgn nam 
1988 chua hfi cb bat 1^ su hien dien hgp phdp 
nao ciia Tmng Qubc d quan dao Tmdng Sa. 
Den ngay 14-3-1988, Trung Qudn mdi bdt ddu 
dung vu Iyc chiem ddng ttdi phep mdt sb dao 
thugc quan dao Tmdng Sa ciia Viet Nam. 
Nhiing vu xdm chiem nay rb rang khdng nhung 
da xdm pham ehii quyen lanh thb ciia Viet Nam 
md cbn vi pham nghifim trpng nguyen tdc 
chifim hun thyc sy vd cdc nguyen tie ca bdn 
cua Iuat qubc te hifn dai, nhu: nguyen tdc tdn 
trpng ehii quyen quoc gia, nguyen tde earn diing 
vu luc va de dpa dflng vu Iyc trong quan he 
qubc te, nguyen tdc hda binh giai quyit eac 
yanh chap qubc te, nguyfin tdc cdc qubc gia 
phai cd nghTa vu bgp tac vdi nhau, v.v,..Nhirng 
nguyen tdc nay da dugc ghi nhan ttong Hiln 
ehuong Lifin hgp qubc, Tuyen bb ngay 24-10-
1970 cua Lifin hop qudc, Cbng ude Lien hop 
qubc vfi Lugt biln ndm 1982 vd ttong hang loat 
dieu udc quoc te da phucmg vd song phucmg, 
khu vye va todn cdu. 

Dudi anh sang eiia phdp Iuat qube tfi, nhat la 
nguyfin tde chiim hiiu thyc sy, Viet Nam cb ddy 
dii chiing eir lich sii va eo sd phdp Iy de khdng 
dinh chii quyfin lau ddi va lifin tuc ciia minh dbi 
vdi hai qudn dao Hodng Sa va Tmdng Sa. 

Sau khi nude Vift Nam dupc thbng nhat, 
nudc Cbng hod Xa hpi chu nghla Viet Nam da 
nhieu ldn khdng djnh chii quyln Viet Nam ddi 
vdi haj quan dao Hoang Sa va Tmdng Sa. Ndm 
1982, Viet Nam da lap huyen Hodng Sa thupc 
tinh Quang Nam - Da Ndng nay true thupc 
thdnh phb Da Ndng (tir ndm 1996) vd huyfn 
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T m d n g Sa thupc tinh Phii Khanh nay thugc 

Khanh Hda (tir ndm 1989). 

Nhiing vf du nfiu tren chi mdi Id mbt phan 

ttong hang loat bdng chung do so cho thay, vifc 

thuc thi ehu quyln eiia Vift Nam dbi vdi hai 

quan dao Hoang Sa va Trudng Sa, la hoan toan 

phfl hgp vdi nguyfin tdc chifim hiru thuc sy: Vift 

Nam da thuc hifn eac hdnh dpng chu quyen 

thyc sy ddu tien tten hai qudn dao Hoang Sa vd 

Tmdng Sa; Viet Nam xac lap chii quyfin ddi vdi 

Hoang Sa vd T m d n g Sa bang con dudng Nhd 

nudc; Viet Nam chiem hiiu Hoang Sa, Tmdng 

Sa bdng cac bifn phap hba binb; Vjft Nam cung 

thuc hifin ehu quyfin cdng khai va lifin tuc tten 

hai qudn dao nay. 

Thuc tifin phap ly dd khdng dinh nguyen tdc 

chifim hiiu thyc sy la mpt trong nhflng nguyen 

t i e rat nfin tang ttong van dfi xae lap chii quyfin 

lanh thb. Ddi vdi Viet Nam cung nhu eac nudc 

khdc yong khu vyc Bien Ddng, dbi dien vdi 

mbt thyc te ttanh chap lanh thb ttong viing bi ln 

nay, vific can cii vdo cae quy dinh ttong cae van 

ban phap ly qudc te cung nhu nhiing nguyen tdc 

c a ban v l chii quyen lanh thb, nhu nguyfin tdc 

ch i lm biiu thuc sy Id hfit sue cdn thilt nham 

bao dam xac dinh chii quyfin mbt each hpp 

phap, dam bao quyfin va lgi fch chfnh dang ciia 

cac qubc gia lien quan, gdp phan gifl- ^ n hda 

binh, an ninh khu vyc va tren difi gidi./. 
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Vietnam's Sovereignty Over the Paracel and Spratly Islands 
and the Principle of Actual Appropriation in International Law 

Nguyen Ba Dien, Nguyin Hung Qrcmg 

VNU School of Law, 144 Xuan Thdy, Cdu Gidy. Hanoi, Vietnam 

Abstrac t : The principle of actual appropriation has become one of the fundamental principles of 

iniemanonal law and played an important role for establishing territorial sovereignty. The following 

article consists of two parts: (1) the principle of actual appropriation and the application in 

international legal reality; (2) Applying the principle of actual appropriation in establishing 

sovereignty over the Paracels and Spradys Archipaelagoes. Through the analysis, it can be seen that, 

after the advent of the Berhn Convention, the principle of actual appropriation has been applied much 

in the establishment of sovereignty over territory which is terra nullius, and has great significance in 

territorial disputes settlement. By applying this principle of international law to the Paraeels and 

Spratlys, the historical evidences and legal basis have showed that the Slate of Vietnam has actually 

possessed these two archipaelagoes at least since the seventeenth century.,As for Vietnam as well as 

other countries in the East Sea area, when die East Sea dispute has become ever more tense and 

complicated in recent years, it is exyemely necessary to base on the regulations in the international 

legal documents as well as the fundamental principles on territorial sovereignty, especially the 

principle of actual appropriation with a view to establishing sovereignty in a legal way, guaranteeing 

the legitimate rights and interests of the relevant countries, thus making a contribution to maintaining 

peace and security in the region and the world 

Keywords: Occupation, occupation effective, international law, Vienam's sovereignty, Paracel, 
Spratly. 




