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1. Khai niem vk ap dung phdp luat dan sw 

Khai nidm ap dung phap luat (ADPL) 

da dugc sii dung trong nhieu cdng trinh 

nghien cuu'. Tuy cac cdng tiinh do dinh 

nghia theo nhiSu each khac nhau nhung 

tuu trung Iai, ADPL dugc hieu la mdt boat 

ddng CO tinh td chiic, quyen lue nha nude, 

do cac CO quan, td chuc hoac ea nhan cd 

thSm quyen tien hanh theo trinh tu, thii tuc 

Vi du Giao trinh Ly lu^n nha nuoc va phap luat, Tmong Dai hoc LuSt Ha Npi, Nxb. Cong an nhan dan. Ha Ngi 2003; 
Giio trinh Ly luan chung vh Nha nudc va phap lu^i, Khoa Luat, D?i hpc Qudc gia H^ N6i, Nxb. Dai hoc Qu6c gia H^ 
Noi 2005; Nguyin VSn Dpng, Giao trinh Ly luan vh Nha nuoc va phap lu^t, Nxb, Giio dî c; Nguyen Thi Hoi va Le 
Vuong Long, Noi dung co ban ctia m6n hpc Ly lu$n Nha nudc va phap lugt, Nxb. Giao thong van tai. Ha Noi 2008, 
Vien Nghien ciiu Nha nuac va phap luat, Nhiing vin dl ly luan co ban vh nha nuoc va phap luat, Nxb. Chinh tri qufic 
gia. Ha Ngi, 1995... 
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each nhat quan tu tudng chi diio cua cac 
nguyen tic co ban dugc quy dinh tai Digu 
3 va khang dinh: "Bd luat nay la luat chung 
dieu chinh cac quan he dan sir". Vdi nguyen 
tSc nay, BLDS sd dieu chinh toan bg cac 
quan he tai san giira cac chii th^ trong xa 
h0i mang tinh chSt hang hda - tien te va cac 
quan he nhan than phi vat ch3t, tiong dd cac 
chii the tham gia binh dang ve mat phap Iy, 
tv chiu trach nhi^ra vd tai san*. Hay noi each 
khac, BLDS se didu cliinh tAt ca nhirng \h 
de thudc "phap luat dan su", die la nhirng 
ling xu, quan he dugrc dieu chinh bdi luat 
khae nhung thudc trong linh vuc "phap luat 
dSn su"^ 

BLDS nam 2005 khdng quy djnh cu 
the xu ly mdi quan he giiia BLDS va cac 
luat chuyen nganh. Do do, trong thuc t̂ , da 
phat sinh vuong mSc ve viec ADPL khi cac 
quy dinh ciia BLDS 2005 khac vdi quy dmh 
ciia cac luat chuyen nganh. De khac phyc 
bat cap trdn, BLDS nam 2015 da quy dinh 
cu the nguyen tae ap dung BLDS tai Dieu 
4. Theo do, tiong trudng hgp cac quy djnh 
ciia luat khac vi pham nguyen tac co ban cua 
BLDS nam 2015 hoac tiirdmg hgp luat khac 
cd lien quan khdng quy dinh hoac cd quy 
dinh nhung tiai vdi quy dinh ciia BLDS thi 
phai ap dung cac quy dinh eua BLDS. 

Doi vdi cac quan he ed ciing ban chat 
phap ly, luat chuydn nganh cd the khac voi 
BLDS do dac thii cua quan he chuyen nganh 
nhung khdng dugc trai vdi eac nguyen tac 
ehung eiia luat dan sir. Mgt sd quy dinh ciia 
BLDS nhu quy djnh vd tu each phap vhw, 
vk sd hihi chung hgp nhat, sd hihi chung 

Nguyen Thi H6i (2009), Ap dung phap lu|it it Viet Nam hi^n nay - Mpt s6 vin dk \-y luan va thtrc tiln, Nxb. Tu phip. 
Ha Npi, tr-30. 
Nguyin Thi Hoi, Sdd, tr. 153. 
Pham Thi Hong Dao, "Ap dung phap luat dan su - duoi goc nhin thuc tiln", http://nioj.gov.vn/qt/tintuc/Pages/n^eo-
cuu-trao-doi.aspx?!tenilD=l909. 
Xem them Nguyin Vin Cir va Nguyin Thj Hue (2017), "Binh luan khoa hoc BLDS nam 2015 cua nu6c Cgng b6» 
XNCN Vift Nam", Nxb. Cflng an nhan dan. Ha N6i, tr. 19. 
Phung Trung Tap (2016), tham iuan "Noi dung moi chii ylu ciia phSn ihu i\hk: "Quy dinh chung" cua BLDS nSm 
2015" t9i Hoi thao "Nhihig dilm moi cua BLDS nam 2015", do Du an Jica tfi chuc ngay 17/6/2016 tai Ha Ngi. 
Xem D 5 van Dai (2016). "Binh luan khoa hpc nhflng dilm mrri i-na Rl n s nam 701S" Nvh Hfins Dure. Ha Npi, tt 26-

do phap luat quy dinh nhSm ca bidt hda cac 
quy p h ^ phap luat hien hanh vao nhimg 
midng hgp cu thd, ddi vdi cac ca nhan, td 
chiic cu tha^ Trong cac hinh thiic tiiyc hien 
phap luat, ADPL dugc xem la hmh thiic co 
ban, chil ySu va quan tigng nhkt. Phkn ldn 
cac quy dinh ciia phap luat chi cd thd dugc 
tiiirc hien frong thuc td thdng qua boat ddng 
ciia cac chii the cd tham quyen. 

ADPL dugc thuc hien d tk ca cac ITnh 
vuc phap luat. Trong ITnh vuc phap luat dan 
su, nhd cd ADPL ma cac quyen va nghTa vu 
ciia cac ehu the quan he phap luat dan su 
dugc xac dinh mdt each rd rang^. 

Theo nguyen ly chung, ADPL dan sir 
la hoat dgng cua nhung co quan, td chiic cd 
thSm quyen theo trinh tu va thu tuc do phap 
luat quy dinh nh5m ca biet boa cac quy pham 
phap luat dan su vao nhChig trudng hgp cu 
the ddi vdi eac ca nhan, td chiic cu thd hoac 
nham xac dinh ro quyen, nghTa vu dan sir 
cua cac ben hoac cua ngudi thu ba cd lien 
quan khi giai quyet cac tranh chap dan sU*. 
Nhu vay, thdng qua boat ddng ADPL cua 
cae chil the cd tham quyen, cac quy pham 
phap luat dan sir mdi dieu chinh cac quan 
he xa hdi, thuc hien sir tac ddng Ien hanh 
vi ciia cac chu the quan he phap luat dan su 
va thdng qua do, tae ddng len cac quan he 
xa hdi. ADPL dan su la mdt giai doan quan 
trgng trong qua trinh bien eac quy pham 
phap luat dan sir thanh thuc te^ 
2. Ap dyng Eg lu^t D3n sir 

Vdi tinh chat la mdt dao luat quan 
tigng, BLDS nam 2015 da xac dinh mgt 

a BLDS nam 2015". Nxb. Hfing E>urc, Ha Noi, tt 
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theo phSn, nhirng quy dinh mang tinh xac 
dinh mdt khai ni6m phap Iy... co y nghTa, 
gia tri phap ly chung eho toan bd he thdng 
phap luat. Khdng th6 ed phap nhan rieng cho 
luat dan sir, ridng cho luat thuong mai, lu^t 
hgp tac xa, mac dii eac loai hinh cdng ty va 
hgp tac xa cd quy che rieng ve vide thanh 
lap, boat d0ng, giai the. Ddi voi mdt tai san 
nao do, neu chii sd hiiu true ti6p chidm hiiu, 
sir dung thi se phai tuan theo quy dinh ciia 
che dinh tai san vat quyen. Tuy nhien, neu 
tai san do dua vao qua trinh giao luu dan su, 
kmh te thdng qua hgp ddng vay, cho thud, 
dau tu kinh doanh nhu lap cdng ty... thi phai 
ap dung theo eac quy dinh ciia cac loai hgp 
ddng, giao dich tuong iing, theo quy chS 
trai quydn. Viee dieu ehinh eac quan he dan 
su trong cac ITnh vuc cu the phai tuan thu 
nguyen tac khdng dugc tiai voi cac nguyen 
tac CO ban cua phap luat dan sir duge quy 
dinh tai Dieu 3 ciia BLDS. 

Vi du, lien quan ddn van de lai suat, 
Didu 468 BLDS nam 2015 da cd quy dinh 
loai trir vi6c ap dung miic tran lai suat vay 
20% trong "trudng hgp lu^t khac cd lien 
quan quy dinh khac". "Luat khac" a day 
dugc hiSu la phap luat chuyen nganh. Theo 
quy dinh tai Di6u 12 Luat Ngan hang Nha 
nudc nam 2010 va khoan 2, 3 Dieu 91 Luat 
Cac td chiic tin dung (TCTD) nam 2010, 
frong dieu kidn binh thucmg, I3i suat frong 
boat ddng ngan hang se thuc hidn theo co 
chd tu thoa thuan, khdng co tian lai suat. 
Chi frong didu kign dac biet can cd su can 
thiep cua Nha nu6c, Ngan hang Nha nudc 
mdi quy dinh ca che xac dinh Iai suat tion§ 
quan he giua TCTD va khach hang, co che 
xac diiih lai sudt nay co thd bao gdm trkn 
Iai suat cho vay tiong quan he cap tm dung 
giiia TCTD vdi khach hang. Nhu vay, BLDS 
nam 2015 da loai trir viee ap dung raiic tran 
lai suit vay 20%/nam ddi vdi hoat dgng cho 

vay ciia cac TCTD, liic do phap luat v% tin 
dung, ngan hang se cho phep cac ben trong 
quan he tin dung la TCTD va khach hang 
dugc tu thoa thuan. 
3. Ap dung t$p quan 

Trong nhiing quan he xa hdi nhat dinh, 
tap quan dugc bieu hien va dinh hinh mdt 
each tu phat ho^c dugc hinh thanh va tdn 
tai dn dinh thdng qua nh^n thiic cua chu the 
trong mdt quan he nhkt dinh va tap quan 
dugc bao tdn thdng qua y thiic cua qua trinh 
giao due cd dinh hudng rd net. Nhu vay, tap 
quan dugc hieu nhu nhiing chuan muc xir su 
ciia cac chu the frong mdt cdng ddng nhat 
dinh va cdn la tieu chi de danh gia tinh each 
ciia mdt ea nhan tuan theo hay khdng tuan 
theo nhiing chuan muc xii su ma cgng ddng 
da thiia nhan va ap dung trong sudt qua trinh 
sdng, lao ddng, sinh ho^t t^o ra v^t chat va 
nhiing quan h§ lien quan den tai san, den 
tinh cam cua con ngudi trong cdng ddng^. 

Tren th8 gidi, tap quan van dugc xem 
la mgt ngudn ciia phap ludt, tuy d miic do 
khac nhau d cac he thdng phap luat va d cac 
nude khac nhau. Tap quan con dugc biet 
den vdi vai tid nSn tang cua luat thuang mai 
va la mdt ngudn quan trgng cua cdng phap 
qudc te hien dai. 

Du ngay nay, phap luat thanh van 
dugc chii trgng nhung tap quan van la mdt 
ngudn luat bo sung quan trgng 6 hau het cac 
nudc va gdp phan to ldn vao viec xay dung 
va ADPL. 0 mgt dat nuoc cd nhieu dan tgc 
ciing chung sdng frong da dang van hoa, 
tap quan hay luat tuc nhu d Viet Nam thi ap 
dung tap quan cang fro nen cd y nghTa. Day 
chinh la ngudn lu§t quan trgng gop phan 
mang lai hieu qua frong viec giai quyet cac 
vu viec dan su ndi chung cimg nhu bao ve 
quydn ciia chii the ndi rieng'. 

Thuc te cho thay, trong nhieu trucmg 

8 Phimg Trung T|ip, tldd. 
9 Nguyen MinhTuin (2016), "Binh lugn khoa hpc BLDS n n 2015", Nxb Tu phap, tr. 85. 
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hgp khi xay dung va ban hanh phap luat, 
cac nha lam luat khong th6 du lieu bet tinh 
hudng phap ly dk didu chmh chinh xac, phu 
hgp vdi nhung viing hay dia ban dac biet. Vi 
vay, viec ap dung tap quan eiia cgng ddng 
se gdp phSn giai quy^t ti^nh chap mdt each 
cd hieu qua, nhanh chdng va kip then, tang 
cudng viec tidp can edng ly va bao vd quyen 
cho ngudi dan. 

Tuy nhien, khdng phai bk cir phong 
tuc, tap quan nao cung dugc cdng nhan la 
tap quan phap ma phai dap lirig nhiing tieu 
chuan nhat dinh. Theo hilu biSt chung, mdt 
quy tac xii su chi dugc thira nhan la tap quan 
phap khi dap img cac dieu ki^n: (1) tdn tai 
lien tuc fron^ mdt khoang thdi gian nhat dinh; 
(2) dugc thiSt lap tren co so ddng thuan; (3) 
dugc mdt cdng ddng nhat dinh thua nhan; 
(4) cd kha nang xac dinh quyen va nghTa vu 
giua cac ben frong mdt hoan canh nhat dinh; 
(5) hgp Iy; (6) phii hgp voi cac quy tic tap 
quan khac; va (7) khdng chdng lai cac quy 
dinh ciia van ban phap luat'". Chi khi dd, tap 
quan moi dugc xem la tap quan phap hay 
ngudn bd tig cho phap luat Viet Nam. 

Di6u 3 BLDS nam 2005 quy djnb: 
"Trong huong hgp phap luat khdng quy 
dinh va cac ben khdng cd thda thuan thi cd 
the ap dung tap quan". Tuy nhidn, viee ap 
dimg tap quan frong giai quydt quan he dan 
sir cdn gap rat nhieu vudng mac do quy dinh 
nay cdn chung cbung, ehua giai thich ro thd 
nao la tap quan, va dieu kien ap dung, dan 
tdi su khdng thdng nhat frong ADPL. 

Tren thuc td, Digu 3 BLDS nam 2005 
ehi mdi dua ra dugc mdt sd di6u kien dk tap 
quan dugc ap dung ehu khdng phai la dilu 
luat quy dinh ve dieu kien ap dung tap quan. 
Nghi quylt sd 04/2o65/NQ-HDfp ngay 
17/9/2005 cua Hgi ddng Tham phan Tda an 
nhan dan toi cao (TANDTC) huang din thi 
hanh mgt sd quy dinh cua Bd luat Td tyng 

dan su (TTDS) ve chiing minh va chihig eft 
dinh nghTa: *Tap quan la tbdi quen da thanh 
nep frong ddi sdng x§ hdi, frong san xudtva 
sinh boat thudng ngay, dugc cdng ddng nm 
cd tap qimn dd thira nhan va lam theo nhir 
mgt quy uac chung ciia cdng ddng", M̂ c 
dil da xac \^p nghTa vu chirng minh tap quan 
phap cua cac bdn, song d Viet Nam chira ro 
quy trinh d6 dugc chiing minh nhu thi nao? 
Cac tai lieu, du: lieu ckn dugc chimg minh 
la gi? Cd can giam dinh hay khdng? Va ai 
la ngudi giam dinh? Cd the thky ro, nhiing 
hudng din ciia Nghi quylt sd 04/2005/NQ-
HDTP la chua du dd danh gia, xac djnh cac 
dieu kidn de ap dung t^p quan phap d nuoc 
ta hidn nay. 

Cac quy dinh eiia phap luat ve tap quan 
phap d Viet Nam chi nhan manh den vai tro 
bd sung eiia ngudn phap lugt nay khi vSn 
ban quy pham phap luat khdng eo quy dinh 
va eac bdn khdng cd sir thda thuan. Trong 
hogt ddng thuang mai, didu kien bd sung de 
ap dung t§p quan thuong mai con la "khong 
cd thdi quen da dugc thidt lap giiia cac ben". 
Ndi each khac, frong mdi quan he giiia "thoi 
quen frong hoat ddng thuong mai" va "tap 
quan thuong mai" thi "thdi quen trong ho^ 
dgng thuang mai" c6 gia tri uu tien ap dung. 
Dieu nay mau thuan vdi tinh phd bien ciia 
tgp quan phap va tien thuc te se khdng bao 
ve dugc ben yeu the khi "thdi quen frong 
boat dgng thuang mai" xung dot vdi "t|p 
quan thucmg mai". 

Do sir thieu hut nhan thic ly luan d 
Viet Nam vd quy trinh sii dung ngudn luat, 
lira chgn quy pham trong qua trinh ADPL 
ndn chiing ta chua cd quy dinh mdi h€n h? 
giira luat chung va luat chuydn nganh trong 
viec lua chgn quy tSc phap lugt, quy ph?ni 
phap lugt giira cac ngudn luat, he thdng van 
ban quy pham phap luat. Bdi vay, tap quan 
phap chua dugc su dyng va phat huy vai tro 

10 Xem them Ngo Huy Cuong, "Cu thi hoa quan dilm vh tap quan phap theo Nghi quylt s6 48- NQ/TW ciia B§ Chui* 
tri", Tgp chi Nghien cuu Lap phap s6 3+4 (164+165) thang 2/2010, tr. 77. 
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thuc su ciia nd frong he thdng phap luat, y 
nghia phap ly cua nd sau khi dugc ap dung. 

BLDS nam 2015 da co nhung sira ddi 
quy dinh ve ap dung tap quan hoan chinh 
hon, quy dinh rd chi nhiing thdi quen chiia 
dung quy tac xir su ed ndi dung ro rang de 
xac dinh quyen, nghTa vu eiia ca nhan, phap 
nhan frong quan he dan su cu the mdi dugc 
thiia nhan la tap quan. 

Ben canh do, BLDS nam 2015 cimg 
da xac dinh pham vi ap dung cua tap quan 
khdng chi 6 frong mdt cdng ddng dan cu 
nhat dinh ma cdn dugc thira nhan frong mgt 
vimg, mien, dan tdc hoac frong mdt ITnh vuc 
dan su. Cd the thay rang, quy dinh vd tap 
quan frong BLDS nam 2015 da ham chiia 
dugc cac truong hop cu the nhu tgp quan 
thuang mai hoac tap quan hdn nhan, gia 
dinh, tap quan lao dgng. 

Ve thir tu uu tidn ap dung, BLDS nam 
2015 quy dinh: "Trudng hgp cac ben khdng 
cd thda thuan va phap lugt khdng quy dinh 
thi cd thd ap dung tap quan nhung tap quan 
ap dyng khdng dugc frai vdi cac nguyen tac 
ca ban cua phap luat dan sir quy dinh tai 
Dieu 3 ciia Bg luat nay "". 

Nguyen tSc nay ciing dugc quy dinh 
tai khoan 1 Didu 45 Bg lugt TTDS nam 2015 
ve nguyen tSc giai quyet vu vide dan sir frong 
trudng hgp chua cd dieu luat de ap dung: 
"Khi ydu cau Tda an giai quydt vu viec dan 
su, duang su co quyen vien din tap quan 
dd ydu cau Tda an xem xet ap dung. Tda MI 
CO frach nhidm xac dinh gia tri ap dung eiia 
tap quan bao dam diing quy dinh tgi Dieu 5 
cua BLDS. Trucmg hgp cac duang su vien 
din cac tap quan khac nhau thi tap quan cd 
gia tri ap dung la tap quan dugc thira nhan 
tai noi phat sinh vu viec dan sy". Day la sy 

thdng nhat tiong ghi nhgn lap phap tir quy 
dinh cua BLDS din Bd lugt TTDS lam cho 
cac chii the cd quyen khdi kien cd du nhimg 
dieu kien can thiet, chac chan de thuc hien 
dugc tien thuc te quyen khdi ki6n nham bao 
ve quyen, lgi ich hgp phap cua minh truac 
Toa an thdng qua cac bien phap dugc xac 
dinh. Day la mgt quy dinh mdi mang tinh 
chat dot pha, gdp phan bao ve mdt each kip 
thdi va tridt de ban quyen con ngudi, quydn 
cdng dan frong ITnh vuc dan su'-. 

4. Ap dung tmmg tir phap luat, an le va le 
cdng bang 

Trong qua trinh lam luat, cac nha lam 
lugt deu CO gang du kien den miic tdi da cac 
trudng hop, dieu kieu, hoan canh cd the xay 
ra frong cugc sdng de dieu cliinh kip thdi, 
nham tgo ra day du ca sd phap ly cho viec 
ADPL de giai quylt cac vy viec xay ra frong 
ddi sdng xa hgi. Tuy nhien, eae franh chap 
dien ra frong thuc te khdng phai liic nao 
ciing cd cac quy pham trye tiep dieu chinh 
vy viec do. Day chinh la tinh frang thidu 
phap luat, tinh frgng phap luat cd nhiing Id 
hdng, nhung khoang frdng'^ 

Khi gap trudng hgp neu fren, de bao 
dam cdng ly, bao ve quyen dan su cua cac 
chu thd frong quan he dan sy, chu the ed tham 
quyln khdng tiie chd den khi ban hanh dugc 
quy phgm phap luat true tiep dieu chinh vu 
viec mdi giai quyet ma phai giai quyet ngay 
bang each thtra nhgn viec ap dung tuong ty 
phap luat. 

Khoan 1 Dilu 6 BLDS nam 2015 quy 
dinh: "Trudng hgp phat sinh quan he thudc 
pham vi dieu chinh cua phap lugt dan sy 
ma cac ben khdng cd thoa thuan, phap luat 
khdng cd quy dinh va khdng cd tap quan 
dugc ap dyng thi ap dung quy dinh cua phap 

11 DiSu 5 BLDS nam2015. 
12 Nguyin Minh HSng va Ngo Ti€n Himg, "Mflt s6 diem 

i™n_(in;/9(ll(ifl2/Tnot-so-diem-nioi-chu-dao-cua-bc 
lyen ivjuui'"•»& •"••e" ..>... ..u.i^, ...v...« —lu <uu. w.u u^ .̂ w „̂ BLDS nam 2015", http://noichinhvn/nghie 
.-trao-doi/201602/mot-so-diem-moi-chU'dao-cua-bo-Iuat-dan-su-nam-2015-2""" *' cuu-trao-aoi/^ui"u-i""ui.-su-uiciii-iiiui-u.u'uau-cua-bo-Iuat-dan-su-nam-2015-299945/ truy cap ngay 10/4/2017 

Xem thSm Nguyin Thi Hoi (2009), "Ap dyng phap lu|it o Viet nam hi6n nay: mgt so vin Sk ly Iu3n "^ '•""• *-^" thuc ti&i", Nxb. 
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luat dilu chinh quan he dan su tuang tir". 

Khi ap dyng tirong ty phap luat, Tda 
an phai xac dinh rd tinh chk phap Iy ciia vy 
viec dan su, xae dinh rd rang frong he thdng 
phap luat bien Mnh khdng cd quy pham 
phap luat nao dilu chinh quan he dd va xae 
dinh quy pham phap lugt dieu chinh quan he 
dan su tuang ty. Khoan 2 Dieu 6 BLDS nam 
2015 quy dinh: "Trong tiircmg hgp khdng 
thi ap dung tuong ty phap luat thi ap dung 
cac nguyen tic ca ban cua phap luat dan su 
quy dinh tgi Dilu 3 cua BLDS, an Id va le 
cdng hang". An le cd the dugc hieu la nhGng 
nguyen tac, quy pham dugc hinh thanh va 
ap dyng tiong qua trinh xet xit va dua ra 
phan quylt cua toa an. Xir theo an le la vide 
toa an cip dudi van dung cac phan quyet ed 
tu truoc cua TANDTC de dua ra mdt phan 
quyet mdi tuong ty frong mdt vy viec tuong 
tu. Hay ndi each khac, an le la nhiJng ban 
an c6 tinb chat iam mau do TANDTC ban 
hanh dugc ap dung tiong nhung trudng hgp 
khdng cd quy dinh cua phap luat mdt each 
true tiep hoac cd quy dinh nhung khdng ap 
dung thdng nhat giua eae toa an de dam bao 
Cling vu viee tuong tu d cac toa an can dugc 
xet xu nhu nhau. 

Khoan 3 Dilu 45 Bd luat TTDS cd giai 
thich theo huang an le dugc Toa an nghien 
Clhi, ap dung tiong giai quyet vy viec dan su 
khi da dugc Hdi dong thdm phan TANDTC 
lua chgn va duoc Chanh an TANDTC cdng 
bd"*. 

An le dugc lua chgn phai dap iing 
dugc cac tieu chi sau day'^: 

i. Chira dung lap luan de iam ro quy 
dinh cua phap luat cdn cd each hilu khac 
nhau; phan tich, giai thich cac vkn dk, sy 

kidn phap ly va chi ra nguyen tac, duong l6i 
xu Iy, quy pham phap lugt can ap dung trmg 
mgt vy viec cu the; 

ii. Cd tinh chuan muc; 

ii. Cd gia tri hudng dan ap dyng th6ng 
nhat phap lugt frong xet xii, bao dam nhimg 
vy vide cd tinh tidt, sy kien phap Iy nhu nhau 
thi phai dugc giai quyet nhu nhau. 

Ve nguyen tac, khi xet xir, thkm phan, 
hdi tham phai nghidn ciiu, ap dung an le dg 
giai quydt cac vy viec tuong tu, bao dam 
nhiing vy viec cd tinh tilt, sy kien phap Iy 
gidng nhau phai dugc giai quy6t nhu nhau. 
Trudng hgp ap dyng an le thi sd ban an, 
quyet dinh eiia Toa an ed chfta dung an le, 
tinh chat, tinh tiet vu vide tuang tir dupc 
neu frong an Id va tinh chat, tinh tiet vu viec 
dang dugc giai quyet, van de phap ly frong 
an Id phai dugc vien din, phan tieh, lam r5 
frong ban an, quyet dinh eua Toa an. 

Trudng hgp do cd su thay doi cua lu|t, 
nghi quyet cua Qudc hgi, phap lenh, nghj 
quyet cua Uy ban thudng vy Qudc hgi, Qghi 
dinh eua Chinh phii ma an le khdng con phu 
hgp thi tham phan, hgi tham khdng ap dpg 
an lg; trudng hgp do chuyen bien tinh hinh 
ma an le khdng cdn phii hgp nhung chua 
cd quy dinh mdi ciia phap lugt thi Hgi dong 
Tham plian TANDTC co tiach nhiem xem 
xet buy bo an le'*. 

Viec ap dyng an le c6 y nghTa het sue 
quan ttgng tiong viec thyc hien chu tnrong 
cai each tu phap ciia Dang va Nha nudc ta 
cung nhu tao dieu kien cho viec phap luat 
dugc ap dyng thdng nhat frong edng tie xet 
xu tgi Tda an. Tuy nhien, viec ap dyng thong 
nhat an Id phy thudc rat ldn vao ket qua lua 
chgn, xac dinh an Id cua Hgi ddng Tham 

11 Dieu 1 Nghj qnyk sfl 03/2015/NQ-HDTP "V^ quy ninh lya chgn, cflng bfl va ap dung an le" cung dua ra khai nifm « 
an le: -'An le la nhfing lap luan, phan quygt uong ban an, quylt djnh da co hieu luc phap luat cua Toa an vg mflt vv wee 
cu the dugc Hfli dflng thim phan TANDTC lua chpn va dû Jc Chanh an TANDTC cong bfl la Sn 1? dh c4c Toa an nghien 
cuu, ap dung trong xet xu". 

15 Dilu 2 Nghi quylt sfl 03/2 015/NQ-HDTP "v^ quy trinh lua chgn, cong bfl va ap dung an le". 
16 Khoan 2 Dieu 8 Nghi quyet sfl 03/2015/NQ-HDTP "Vk quy trinh lira chgn, cflng bfl va ap dung an I?". 
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THU'C TIEN PHAP LUAT 

phan TANDTC va ky nang, kidn tinic cua 
th&n phan, hdi tham, hdi ddng xet xir, hgi 
ddng giai quyet vu viec dan su tiong viec ap 
dyng an le. 

BLDS va Bg lugt TTDS quy dinh toa 
an khdng dugc tu chdi giai quydt vu vide 
dan su VI ly do chua ed didu lugt de ap dyng. 
Trudc het la ap dung tap quan, neu khdng cd 
tap quan, se ap dyng "tuang ty phap luat". 
Neu khong the ap dung tap quan va tuong tu 
phap luat, tham phan se ap dung "nguyen tic 
CO ban cua phap luat dan sy, an le va le cdng 
bang". Le cdng bang dugc xac dinh fren co 
sd le phai dugc mgi ngudi ttong xa hdi thira 
nhan, phu hgp vdi nguyen tic nhan dao. 

khdng thien vi va su binh ding vk quyen va 
nghTa vy cua cac duong su ttong vu viec dan 
sudd. 

Cd thd noi, viec quy dinh vd ADPL dan 
su nhu tren, dac biet la ve an Id va le cdng 
bang, la mdt ttong nhiing diem moi mang 
tuih chat dot pha ciia BLDS nam 2015, gop 
phan bao ve mgt each hiru hieu, kip thdi va 
triet de quyen dan su ciia con ngudi, bao dam 
sy tucmg thich ciia phap luat dan su qudc tl, 
the hien tinh than cai each tu phap theo Nghi 
quydt sd 49-NQ/TW ngay 02/6/2005 cua Bd 
Chinh tri ve chiSn luge cai each tu phap den 
nam 2020 va Hiln phap nam 2013 • 

"TRE EM" VA ''\GirClI CHIlA TMNH NIEX" TRO\G.. . 
(Tiep Irang 30) 

mdt sd dieu cua BLHS nam 2015 - la mdt 
vi du minh hga cho thay sy thieu phu hgp 
cua cac cum tii thay the so vai cac thugt ngii 
dugc su dung ttong eac bg luat trudc day'. 

Tdm lgi, thdi gian vua qua, Viet Nam 
da no luc cai each hd thdng phap luat va 
huong den mdt he thong phap luat day du 
va hoan thidn; ddng bg va hai hoa vdi cac 
quy dinh ciia phap luat qudc td, ttong do co 
CUQTE. He tiidng phap luat qudc gia da cd 
nhidu thay doi frong thcri gian vira qua, tiong 
do cd viec ban hanh Lugt Tre em nam 2016, 
cac bd luat ve hinh sy va TTHS nam 2015... 
Tuy nhien, v ^ con mdt khoang each dang ke 
dl cd thi den gkn mue tieu de ra. Chi frong 
pham vi dinh nghTa vl tre era va tu phap ngudi 

ehua thanh nien da cho tlmy nhieu van de can 
phai cai thien. Trong he thdng phap luat hien 
hanh cua Viet Nam, vin tdn tai nhiing ngudi 
khdng phai la tre em nhung ciing khdng la 
ngudi trudng thanh. Viet Nam van chua thuc 
Men dugc cam ket dudi gdc do la qudc gia 
thanh vien ciia CUQTE; chua dap iing cac 
ehuan muc phap ly qudc te ve tu phap ngudi 
chua thanh nien. Viec BLHS va Bd luat TTHS 
nam 2015 thay the cac thugt ngii "ngudi ehua 
thanh nien" va "tie em" bang eac cym tir 
"ngudi dudi 18 tudi" va "ngudi dudi 16 tudi" 
thi hien su thieu lien he, thieu tinh cliinh sach 
va dudng ldi ciia nhiing van ban phap ly quan 
trgng; thieu tinh ke thira, tfnh hen quan va tfnh 
ddng bd ttong he thdng VBQPPL qudc gia • 

27 Xem: Tflng thu k^ Quoc hfli khoa XIV (2017), Bao cio sfl 625/BC-TTKQH ngay I8/5/20I7 tflng hop y ld6n cic Boan 
dai biflu Quflc hfli va dai bieu Quoc hfli tai Hoi nghi dai bilu Quflc hoi chuySn trach vl du in Luat siia dfli, bfl sung 
mot sfl dilu cua BLHS sfl 100/2015/QHl 3, tr. 18, 20, 27, 28,47; Uy ban thuong vu Quflc hfli (2017), Bao cio so 117/ 
BC-UBTVQHI4 ngiy 20/5/2017 vl giai trinh, tilp thu, chinh ly dy thao Luat siia dfli, bfl sung mflt sfl dilu ciia BLHS 
sfl 100/2015/QHl 3, tr. 8, 20, 29 
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