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Abstract: This article analyses and clarifies factors affecting the choice of the 
model of Vietnam's National Human Right Institution at the moment. 

Ngay 14/3/20 U, Thu tudng Chinh 
phii da ban hanh Quyet dinh sd 

366/QD-TTg vl Kd hogch triin khai thyc 
hien Chi thj sd 44-CT/TW, ngdy 20/ 
07/2010 cua Ban Bi thu Trung uong Ddng 
vd Cdng tdc nhdn quydn trong tinh hinh 
mdi. Mpt trong nhung nhidm vy trpng tdra 
cua Ke hogch Id "Xdy dyng vd tridn khai 
thyc hien Dd dn thdnh lap ea quan nhdn 
quyin Viet Nara theo hudng la mdt co quan 
chuyen trdeh, du siic chu tri, chi dao, kidm 
tra, hudng dan cdc cdp, cdc nganh thyc hidn 
tdt cdng tdc bdo vd, ddu tranh ve nhdn 
quydn"'. Thyc hidn Quydt dinh cua Thu 
tudng Chinh phu, da cd nhidu chuong frinh, 
de tdi dugc trien khai nghidn ciiu nhdm ludn 
gidi CO sd Iy ludn va thuc tien thanh lap co 
quan chuydn trdeh ve quydn con ngudi d 
Viet Nara va cdc md hinh Vi?t Nam cd thd 
lua ehpn. 

1. Nguydn tac Paris vd mo hinh cac 
cc quan nhdn quyen quoc gia hien nay 
tren the gidi 

PGS.TS., Hpc vi?n Chinh tri qudc gia Uh Chi Minh. 
' Ban Chi dgo nhan quyin Chinh phii, Tai lifiu Ting 
ket Chi thj 12 cua Ban bi thu Trung uong Dang ve 
van dl quyen con ngudi v i quan dilm chu truong 
ciia Dang ta, Nxb. Chinh tri - Hanh chinh, 2012, tr. 
115. 

Cdc nguyen tde Paris khdng dua ra 
phan loai ca quan nhan quyin quoc gia 
(CQNQQG), thay vao dd, cac nguyen tdc 
nay Id eo sd dd phdn bidt CQNQQG vdi cac 
thi chl/co quan khdc cd lien quan tdi bao 
V?, thiic ddy quyen con ngudi. Trdn thuc te, 
khdng cd mpt md hinh chung, thdng nhdt ve 
CQNQQG cho cdc qudc gia. Mdi qude gia 
do sy khdc biet vd thd che chinh trj, kinh te, 
vdn hda, Ijch sir se lua ehpn md hinh 
CQNQQG phii hgp. Hien nay, tren the gidi 
CQNQQG dugc thilt lap theo ba md hinh 
chii yeu sau: 

i) Md hinh Uy ban nlidn quydn qudc gia 
(National Human Rights Commission/ 
Committee); 

ii) Md hinh Co quan thanh tra Qudc ĥ i 
(Ombudsman); 

iii) Md hinh ea quan ddc trach ve mot 
ITnh vuc nhdn quydn cu thd nhu vl ddn tpc 
thidu sd, ngudi bdn dja, phy nii, tre em, 
ngudi ty nan... vdi cac tdn gpi khde nhau, 

^ Cac nguyen t ic Paris dupc D^i h^i dong Lien hpp 
qu6c thdng qua theo Nghi quylt 48/134 ngay 
20/12/1993 tai thu dd nudc Phip. Diy la m^t vin 
kifn qudc t l cd tfnh khuyin nghj (khdng cd hi§u li;c 
rang budc ve phip ly), trong dd xic djnh mot t$p hpp 
nhQng nguyen tSc nin t ing cho vi^c thinh l$p, ih 
churc va hoat ddng cua cic CQNQQG tren thi gidi. 
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nhu vien/trung tam, cao uy...(Specialized 
Institutions). 

Mac dii khdng dua ra cy the ve phan 
logi CQNQQG, nhung ede nguydn tdc Paris 
dd dd cap den mdt loat cdc van dl ma bit ky 
CQNQQG theo md hinh nao ciing cdn phai 
CO, do Id chiic nang, quydn hgn; co cdu td 
chiic; thanh phan dgi didn; tinh dpc lap vd 
thd chd vdi cac co quan khac trong bp mdy 
nhd nude ciia qudc gia do... 

Vi chuc ndng, quyen hgn: theo cdc 
nguydn tac Paris, CQNQQG phdi duge phdp 
lugt qudc gia giao quydn han vd nhiem vu 
nham thiic day va bdo vd nhan quyen vdi 
phgm vi cang rdng edng tdt. Co quan nay cd 
thd ddng vai trd: 

+ Tu vdn cho Chinh phii, Qude hdi vd 
cdc ca quan nhd nudc khde vd cdc van dd cd 
lidn quan trdn ITnh vyc lap phdp, hdnh phdp, 
tu phdp vd thyc tidn bdo ve, thiic ddy nhdn 
quydn; 

+ Thiic ddy viec bao ddm sy hai hda cua 
phap lugt va thuc tien qudc gia vdi cac tieu 
chuan qudc te ve nhan quyen; 

+ Sogn thdo vd dd trinh Idn co quan cd 
thdm quydn bdo cdo vd tinh hinh nhan 
quyen qudc gia; 

+ Khuydn nghj Chinh phu tham gia ede 
didu udc qudc td vd nhdn quydn; 

+ Ho trg xay dung cdc bdo cdo qudc gia 
vd nhdn quyin trinh cdc co quan Lien hgp 
qudc; 

+ Hgp tde vdi ede co quan nhdn quydn 
cua Lien hgp quoc vd cac ca quan, td chiic 
ciia qudc gia boat dpng tren ITnh vyc nhdn 
quyen; 

+ Xdy dyng cdc chuong trinh nghien 
ciiu, gidng day nhdn quydn d qudc gia; thuc 
ddy vide phd bidn kidn thiic, thdng tin ve 
nhdn quydn. 

- Ve cacdu, thdnh phdn: cdc CQNQQG 
thudng bao gdm dai didn eiia cdc nhdm/giai 
tdng khdc nhau trong xa hdi, vi dy nhu cdc 
NGOs boat dpng trdn ITnh vuc nhan quydn 
va chdng phdn bidt ddi xd, gdm cd cdc td 
chiie edng doan, cdc td chiic nghe nghidp 
(ludt su, nha bao, bde si...); ede ca sd hpc 
thugt (trudng dgi hoc, vien nghidn ciiu...); 
nhung ngudi cd uy tin trong tdn gido, tri 
thiie; thdnh vien eiia cdc nghi vien; edn bd 
eiia cdc co quan chinh phii... 

- Tinh ddc lap vi the che: Ddy la tidu 
chudn khdng the thidu cua cdc CQNQQG. 
Theo cdc nguyen tac Paris, cdc CQNQQG 
cdn phdi cd tinh dpc lap vdi cac co quan nhd 
nudc khdc vdi miic dp ddc lap cao. 

Phuang thuc hogt ddng cua cac 
CQNQQG do la: 

+ Xem xet gidi quyet ede vdn dd thudc 
thdm quydn, do bdt ke co quan ndo dd xuat; 

+ Tiep xiic vdi bat ky ai nham thu thdp 
thdng tin, tdi lieu can thiet 6.e gidi quyet cac 
tinh hudng thudc thdm quyen; 

+ True tiep trd ldi y kidn cdng chiing 
hodc thdng qua co quan thong tin dgi chiing; 

+ Hpp djnh ky hodc khi cdn thidt vdi 
cdc thanh vidn duong nhidm; 

+ Thanh lap cdc nhom cdng tac khi can 
thilt; 

+ Duy tri quan he tham vdn vdi ede co 
quan khde cd ehiic nang thiie day vd bdo vd 
nhdn quyen; 

+ Phdt tridn quan he vdi ede NGOs hogt 
ddng trdn ITnh vye nhdn quydn. 

Dua tren cdc nguydn tde Paris, cdc 
CQNQQG tren thd gidi duge thdnh lap vd 
hogt ddng cd cac dac diem sau: 

- Md hinh Uy ban nhdn quyen qudc gia 
(UBNQQG): nhirng nudc thanh lap 
UBNQQG thudng thudc nhanh hdnh phap. 
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do Chinh phu thanh lap, cd tinh dpc lap 
tuong ddi vdi cdc co quan khac ciia Chinh 
phu, cd nhiem vy thay mat Chinh phu bdo 
cdo djnh ky vdi co quan lap phdp. Cac thanh 
vien cua UBNQQG cd the cd chuyen mdn 
khac nhau, tuy nhidn, mdt trong nhiing didu 
kidn dl dugc tuyIn ehpn Id phai cd uy tin, 
kinh nghiem, dugc bau ra trdn co sd tinh 
ddn tinh dai didn cho vimg, mien, nhdm 
ngudi, ddng phdi...ciia qudc gia. 

- Md hinh Ca quan Thanh tra Qudc hdi: 
thudng thupc nhanh lap phdp, dugc Nghj 
vien thanh lap nhung co tinh ddc lap tuong 
ddi vdi Nghj vien. Ve bdn chdt, Thanh tra 
Qude hdi khdng phdi Id co quan giam sdt 
nhdnh hdnh phdp, md ehi ddng vai trd la co 
quan trung gian, gidi quyet mdi quan he 
giiia cac cd nhdn vd Chinh phu. Chiic nang 
chinh ciia Co quan Thanh tra Qudc hdi Id 
bdo ve cdng bang vd tinh phdp Iy trong hogt 
ddng hdnh chinh cdng. Co quan Thanh tra 
Qudc hdi cd thd Id mdt cd nhdn hoac mdt 
nhdm cd nhdn (vdn phdng/Co quan Thanh 
tra Qudc hdi). Mgc dii cdc Co quan Thanh 
tra Qudc hdi tren the gidi khdng hoan toan 
gidng nhau vd each thiic td chiic, nhung khd 
ddng nhdt ve chiic ndng, nhiem vy va thii 
tyc hogt ddng. 

Ngodi hai dgng phd bidn trdn, d mdt sd 
nudc cdn thdnh lap eac CQNQQG vdi ten 
gpi khdc nhu; Trung tam nhdn quydn ,̂ Vidn 
nhdn quyen'*, HOi ddng nhdn quyln^, Cao uy 
nhdn quyin*, Cdng td vidn nhdn quydn', hay 
CO quan chuydn trach vl mdt vdn dl nhdn 
quyen dd bdo v? quyen cua mdt sd nhdm xa 

^ Na Uy, Slovakia, Moldova, Jordan, Bi. 
* Dan Mjich, Due, Cdng hda Sip. 
' Ai C îp, Morocco. 

Lien bang Nga, Azerbaijan, Italia, Hungari, 
Hoduras, Kazakstan, Ba Lan, Ucraina. 

Guatemala, Nicaragua. 

hpi nhdt djnh, nhu cdc Uy ban ve ngudi 
thidu sd, ngudi ban dia, vd phy nii, vd tre 
em, ngudi khuydt tdt, ngudi lao ddng di tni, 
hay ngudi tyngn... 

2. Cdc yeu it tac d$ng den sy lira 
ehpn md hinh ctf quan nhan quyen quoc 
gia d Vif t Nam 

2.L Vi|c cd thdnh lap CQNQQG hay 
khdng va nlu thanh Idp se theo md hhh 
ndo phu thudc vdo ddc diem chinh trj, phap 
Iy, kinh td, xa hpi, van hda, Ijch six, trong 
mdi tuong quan vdi cdc the chd hidn hiiu co 
lien quan tdi bdo v$ nhdn quydn d mdi nuoc 
vd xu the chung cua qudc te ciing nhu cac 
nudc trong khu vuc... 

- Thu nhdt, yiu td chinh tri 
The che chinh tri d moi qudc gia se tac 

ddng den vi$c lua chon md hinh CQNQQG. 
Yen td nay ciing quydt dinh co cdu, thanh 
phdn, tinh dai didn trong CQNQQG. 

- Thu hai, yeu td vdn hda, lich su 
Yeu td vdn hda, Ijch su cd tac ddng, dnh 

hudng den thiic day bdo vd quyin con 
ngudi, do vdy cung se tdc ddng din vide lya 
ehpn md hinh CQNQQG. 

- Thu ha, thuc trgng cdc thi chi dang 
tdn tgi co lien qugn tdi bdo ve nhdn quyin 

Ydu td nay se quydt djnh cdc co 
quan/thi che dang tdn tgi dd du khd ndng 
bao qudt vi$c bdo ve, thiic ddy nhdn quyen 
chua; cac ca quan ndy hogt ddng ed hieu 
qud khdng; vd ndu khdng hidu qud, cd cdn 
thiet phdi thanh lap co quan mdi, thanh % 
thi ndn thupc nhdnh quyen ndo trong bo 
may nha nudc... 

- Thic tu, xu thi qudc li vd s{c dnh 
-hudng ciia cdc nudc trong khu vuc 

Ydu t6 ndy bdt ngudn trudc hit tir quan 
niem gidng nhau giira cdc nudc. Chdng hgn, 
vide lya ehpn CQNQQG dudi md hinh Cao 
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iiy vd nhdn quydn dugc hdu hit cae nudc 
thudc Lien Xd cu va Ddng Au lya ehpn. 

2.2. Theo cdc tidu chi dugc ndu trong 
cdc nguyen tdc Paris, thi Viet Nara hidn 
chua cd ca quan nao ed the dugc coi la 
CQNQQG. 

Vide thdnh lap CQNQQG va su lya 
ehpn md hinh thich hgp d Vidt Nam edn 
tinh den cac ydu td ehinh sau day: 

- Ve the chi chinh tri 
Viet Nam Id chd dp mdt Ddng Cpng sdn 

duy nhdt lanh dgo nhd nudc vd xa hdi. 
Quydn luc nha nudc Id thdng nhdt cd su 
phdn cdng, phdi hgp, kidm sodt giiia cdc co 
quan nha nudc trong vide thuc hidn cdc 
quyin Igp phdp, hanh phdp vd tu phdp...^ 
Vdi the che chinh trj nhu Viet Nara se tde 
ddng tdi tinh chdt cua md hinh CQNQQG, 
vd nhu vgy se khdng gidng vdi tinh chdt ciia 
md hinh CQNQQG d cac nudc khdc. 

- Ve cdc yiu Id vdn hoa, Ijch sic 
Vidt Nam la mdt qude gia vdi ndn van 

hda phong phii, da dang cua 54 ddn tdc ciing 
sinh sdng, tdn tgi hda binh, cd nhiing phong 
tuc tdt d?p tu lau ddi. Ddn tdc Viet Nam ed 
Ijch sir hdng nghin nam ddu tranh dung 
nudc vd giu nude, chdng gide ngogi xdm; bj 
anh hudng cua vdn hda khdng gido, vdi cdc 
gido le phong kidn, van hda chdu Au ddn tir 
Phdp tir thd ky XIX, phuong Tdy thd ky XX 
va hien nay thd ky XXI - van hda ciia thdi 
Icy hpi nhdp. Do vdy, van hda Vi?t Nara da 
:6 nhiing thay ddi theo cdc thdi ky lich sii, 
:d nhung khia cgnh mdt di nhung ciing cd 
ihtrng khia cgnh khdc bd sung vdo nin van 
ida Viet Nara hidn dai. Vdi ndn tdng van 
ida dd se tdc ddng Idn den quan nidm ve 
ihdn quyin, bdo ve nhdn quyen, hinh thanh 
idn cdc thiet chd bdo vd quydn con ngudi. 

- Vi thuc trgng cdc the che hiin cd liin 
quan tdi bdo vi nhdn quyen 

Thuc day va bdo vd nhdn quydn thude 
chuc ndng, nhidm vy cua nhidu co quan 
trong bd mdy nha nudc. Hiin phdp ndm 
2013 Idn ddu tien khang dinh, vide thiic ddy 
va bao ve nhdn quydn trudc hit thudc trdeh 
nhidm cua Nha nudc. Theo dd, Nhd nudc cd 
trdeh nhiem cdng nhdn, tdn trgng, bdo ve vd 
bdo ddm nhdn quyen . Hidn phdp ciing xac 
djnh va giao eho Qudc hdi - ca quan quyin 
luc nha nudc cao nhdt thuc hien quyin lap 
hidn, lap phdp, quyet djnh cdc vdn dl quan 
trpng ciia ddt nudc va gidm sdt toi cao ddi 
vdi hogt dpng ciia nha nude, trong dd cd 
quydt sdch ve thitc ddy, bdo v? quydn con 
ngudi. Trong td chiic, hogt ddng cua Qudc 
hdi ddu cd lien quan tdi bdo v? va thiic ddy 
nhdn quydn, tuy nhien, chua ed eo quan ndo 
chuydn trach gidng mdt Uy ban nhdn quydn 
hay Ca quan Thanh tra Qudc hpi nhu quy 
djnh ciia cdc nguyen tdc Paris. 

Hiin phap ciing giao Chinh phu vdi vj 
tri Id CO quan hdnh chinh nhd nude cao nhdt, 
thuc hien quydn hdnh phdp. Id ca quan chdp 
hdnh eiia Qudc hdi, thyc hidn qudn Iy tdt cd 
cdc ITnh vuc eiia ddi sdng xd hdi, ed thdm 
quyen vd nhiem vu bdo vd quyin va Igi Ich 
eua Nhd nudc vd xa hdi, bdo vd quydn con 
ngudi, quydn cdng dan; bdo ddm trdt ty, an 
todn xahpi'°. 

Theo Hien phap, Tda dn nhdn dan Id co 
quan xet xir, thyc hidn quydn tu phdp, Tda 
dn cd nhiem vy bdo ve cdng Iy, bao ve 
quyen con ngudi, quyen cdng ddn" 

Vidn kidm sdt nhan ddn thyc hdnh 
quydn cdng td, kiem sdt hogt ddng tu phdp, 

(Xem tiep trang 42) 

Dieu 3, Hiin phip 2013. 

'Dilu 3, Hien phap 2013. 
"* Dilu 96, Hiin phip 2013. 
"Dilu 102, Hiin phap 2013. 
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