
VI PHAM PHAP LUAT TRONG HOAT DONG DITA 

NGl/OfI LAO DONG VIET NAM DI LAM VIEC 
ci N i r6c NGOAI 

Bao ve quyen Igi eiia ngudi lao ddng 
khi tham gia vao quan he lao ddng 

la mdt boat ddng vd ciing can thiet, nhat la 
ddi vdi nhung quan he lao ddng cd yeu td 
nude ngoai d Viet Nam. Thuc te cho thay, 
boat ddng dua ngudi lao ddng Viet Nam di 
lam viee d nude ngoai da dugc Dang va 
Nha nude ta dac biet quan tam, coi day la 
hoat ddng miii nhgn trong van de giai quyet 
viec lam. Tuy nhien, ddng chay sue lao 
ddng cd yeu td qudc te nay hien nay da xuat 
hien nhiing hanh vi vi pham phap luat tu 
phia cac chii the tham gia. Vdi viec ehi ra 
nhiing hanh vi vi pham phap luat tu phia cac 
chu the, qua dd tim ra nguyen nhan va neu 
len mdt sd giai phap nham ban che nhung vi 
pham, bai viet phan nao dua ra cai nhin tdng 
quan ban ve boat ddng dua ngudi lao ddng 
Viet Nam di lam viec d nude ngoai. 

1. Mot so hanh vi vi pham phap luat 
trong hoat dong dua ngudi lao dong Viet 
Nam di lam viec d nud'c ngoai 

1.1. Tir phia ngudi lao dpng 
Viet Nam hien cd hon 500.000 lao ddng 

di lam viec d tren 40 qudc gia va vung lanh 
thd khac nhau tren the gidi vdi hon 30 nhdm 
nganh nghe'. Trong dd, d chau A, tdng sd 
lao ddng Viet Nam dang lam viee tai bdn 
thj trudng truyen thdng bao gdm Nhat Ban, 

ThS., Vien Nha nuac va Phap luat. 
' Xem them: http://congdoan.most.gov.vn/ 
index.php?option=com_content&view=articIe&id=l 
97%3Avic-lam-va-xut-khu-lao-ng-nhng-vn-t-ra-
&catid=51 %3Acac-bai-\it-lien-quan-n-hot-ng-cong-
oan&Itemid=73&showall=l 

Hoang Kim Khuyen 

Han Qude, Dai Loan, Malaysia la tren 
200.000 ngudi, chiem gan 40% tdng sd lao 
ddng Viet Nam dang lam viee tai tren 40 
qude gia va viing lanh thd ^ Phan Idn 
nhung lao ddng Viet Nam ra nude ngoai 
lam viec deu dupc phia ea quan cd tham 
quyen nude ngoai va ngudi sir dung lao 
ddng nude do danh gia la cham chl, can cii, 
sang tao. Tuy nhien, tren thye te Viet Nam 
lai la qudc gia cd ty le ngudi lao ddng vi 
pham phap luat cao ban so vdi cac nude 
khac khi tham gia vao ciing mdt thi trudng 
lao ddng nude ngoai. Cd the nhan thay mdt 
sd banh vi vi pham tu phia ngudi lao ddng 
khi tham gia quan he lao dpng vdi ngudi sir 
dung lao ddng d nude ngoai nhu sau: 

Mpt Id, hdnh vi sau khi nhdp cdnh nuac 
tiep nhdn lao dpng, nguai lao dpng Viet 
Nam khong den nai lam viec theo cdc hgp 
dong dd ky ket; tu y di chuyen nai lam viec 
md khong dugc su cho phep ciia nguai sic 
dung lao dpng; co tinh bo be cong viec tai 
nai Idm viec hien tgi nhdm chuyen sang nai 
lam viec mai de nhgn nhieu luang han. Ve 
nguyen tac, ngudi lao ddng phai lam viec tai 
noi lam viec nhu da ky trong hgp ddng cung 
ling lao ddng giua doanh nghiep, don vi, td 
chuc su nghiep dupc phep dua ngudi lao 
ddng di lam viec d nude ngoai cua Viet 
Nam vdi ben nude ngoai va hgp ddng dua 
ngudi lao ddng di lam viec d nude ngoai 
trudc khi nhap canh, neu khdng cd Iy do 

^ Xem them: http://viecIam.nld.com.vn/? 
view=!abourexports&id=633 
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chinh dang thi khdng dugc chuyin tu noi 
lam viec ban dau sang noi lam viec khac 
hoac ty y khdng thye bien hpp ddng da ky 
ket. Tuy nhien, cung ed mdt sd trudng hpp 
ngudi lao ddng duge phep thay doi noi lam 
viec neu ngudi sir dung lao ddng ty y pha 
bd hpp ddng hoac tir ehdi ky tilp hgp ddng 
lao ddng vdi ngudi lao ddng; hoac trong 
trudng hgp ngudi lao ddng khdng thi tilp 
tuc lam viee vi cac Iy do khach quan nhu 
cdng ty tam ngimg boat ddng, giai tbi... 
Vdi hanh vi vi pham tren cua ngudi lao 
ddng, sau khi nhap canh tai nude tiep nhan 
lao ddng hp se bi coi la luu trii bat hop phap 
va bi xu Iy theo phap luat ciia nude tilp 
nhan lao ddng. 

Hai Id, hdnh vi bo tron khoi nai dang 
idm viec theo hgp dong ciia nguai lao dpng. 
Ve nguyen tac, sau khi nhap canh tai nude 
tiep nhan lao ddng, ngudi lao ddng se phai 
lam eae thil tyc nhap canh, ky ket va thye 
hien hgp ddng lao ddng vdi chu su dung lao 
ddng. Nhung bien nay, ngudi lao ddng Viet 
Nam ty ddng bd trdn khdi noi lam viec d 
nude ngoai dang la mdt trong nhQng van de 
bile xiic, dang lo ngai cho doanh nghiep, 
don vj phai eu lao ddng va cho nha quan ly 
trong nude. Bdi hanh vi bd trdn khdng 
nhung gay hau qua xau tdi chinh ngudi lao 
ddng ma cdn anh hudng tdi uy tin cua 
doanh nghiep, don vi phai eu lao ddng cua 
Viet Nam, lam thiet hai ve kinh te cho 
ngudi su dung lao ddng va danh mat ca hdi 
cho nhiing ngudi lao ddng trong nude cd 
nhu cau sang qude gia dd lam viec. Tren 
thye te, hanh vi bd trdn cila ngudi lao ddng 
Viet Nam tai eae thi trudng lao ddng cdng 
vdi ban che ve trinh dp ngoai ngQ la hai 
nhupc diem Idn nhat, neu cil tai dien thi ca 
hdi di lam viee d nude ngoai cho ngudi lao 
dpng gan nhu la khdng edn va them vao do 

hp se phai ganh chiu nhung binh phat do bi 
coi la luu tni bit hop phap, bi bit giam, phat 
tien, til, tham ehi bi true xuit va khdng dupc 
ky gia ban di lam viec d nude dd trong 
tuong lai. 

Ba Id, hdnh vi a lgi nuac ngodi trdi 
phep sau khi het thai hgn theo hgp ddng. 
Ngudi lao dpng d lai nude ngoai trai phep la 
cdng dan Viet Nam dupc dua di lam viee d 
nude ngoai dudi hinh thuc xuit khiu lao 
ddng, trong thdi ban lao ddng hoac het thdi 
ban lao ddng theo hop ddng da ty y trdn d 
lai (d lai nude tiep nhan lao ddng theo hgp 
ddng di lam viec d nude ngoai hoac nude 
thil ba) ma khdng dugc phep eiia ca quan 
nha nude cd tham quyen cua Viet Nam^ 
Thdng thudng, ngudi lao ddng dupe thdng 
bao cu the thdi ban di lam viec d nude 
ngoai theo hpp ddng dua ngudi lao ddng di 
lam viec d nude ngoai dugc ky ket giQa 
doanh nghiep, don vi phai cil Viet Nam vdi 
ngudi lao ddng. Trong hgp ddng ghi rd thdi 
gian thir viee, thdi gian lam viee tir sd 
gid/ngay, sd ngay/tuan va ngay nghi. Cac 
quy dinh nay cung dugc the hien rd trong 
hop ddng lao ddng ky tryc tiep giQa ngudi 
lao ddng va ngudi su dung lao ddng. Sau 
khi cham dilt hpp ddng lao ddng, ngudi lao 
ddng phai ve nude, cam eu tni trai phep d 
nude ngoai. Theo phap luat Viet Nam, hanh 
vi d lai nude ngoai trai phep eua ngudi lao 
ddng ngoai viee bi xu ly ky luat, xu phat 
hanh chinh cdn cd the bi truy euu traeh 
nhiem hinh su. 

Xem them: Thong tu lien tich ciia Bp Lao dpng -
Thuong binh va Xa hpi - Bp Cong an - Vien kiem 
sat nhan dan toi cao - Toa an nhan dan t6i cao s6 
09/2006/TTLT/BLDTBXH-BCA-VKSNDTC-
TANDTC ngay 04/8/2006 huang din viec tray ciiu 
trach nhiem hinh su nguoi co hanh vi vi pham phap 
luat trong ITnh vuc xuat khau lao dpng a nuoc ngoai. 
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1.2. Tir phia doanh nghiep, to ehire 
hogt dpng dich vu dua ngudi lao dpng di 
idm viee d nude ngodi 

Trudc day, trong Thdng tu lien tich so 
01/2005/TTLT-BCA-BLDTBXH hudng 
dan cdng tac phdng ngua va chdng cac hanh 
vi vi pham phap luat trong ITnh vye xuit 
khau lao ddng do Bd Cdng an, Bd Lao ddng 

Thuang binh va Xa hdi ban hanh ngay 
18/01/2005 da ghi nhan mdt sd hanh vi vi 
pham eiia doanh nghiep, don vi phai cir lao 
ddng dd la: Igi dung danh nghTa xuit khiu 
lao ddng de lira dao ngudi lao ddng; lpi dung 
danh nghia xuat khau lao ddng td chuc dua 
ngudi trdn ra nude ngoai; tuyen ehpn lao 
ddng, dao tao, thu tien va dua ngudi lao ddng 
Viet Nam di lam viec d nude ngoai trai quy 
dinh ciia phap luat. Tuy nhien, tren thye tl 
hien nay, quy md, thii doan de thuc bien 
banh vi vi pham cua doanh nghiep, don vi 
phai cir lao ddng rat tinh vi, da dang va dien 
ra vdi nhieu hinh thuc khae nhau. Vdi sy ra 
ddi ciia Luat Ngudi lao ddng Viet Nam di 
lam viec d nude ngoai theo hgp ddng nam 
2006 va Nghi djnh sd 144/2007/ND-CP ngay 
10/9/2007 quy dinh xir phat banh chinh trong 
boat ddng dua ngudi lao ddng Viet Nam di 
lam viec d nude ngoai da chi ra 06 nhdm 
hanh vi vi pham ciia doanh nghiep, don vi 
phai cir lao ddng Viet Nam di lam viec d 
nude ngoai. Cu the: 

Nhom 1: Nhom hdnh vi vi phgm dieu 
Men hogt dpng ciia doanh nghiep dich vu, bao 
gdm cac banh vi vi pham chinh nhu: a) Khdng 
cdng bd giay phep theo quy dinh; b) Khdng 
niem yet cdng khai quyet dinh ciia doanh 
nghiep dich vy giao nhiem vu cho chi nhanh 
va ban sao Giay phep cila doanh nghiep 
dich vu tai try sd chi nhanh; e) Khdng thdng 
bao ve viec doanh nghiep dich vu giao 
nhiem vu cho chi nhanh thuc bien mdt sd 

ndi dung trong boat ddng dich vu dua ngudi 
lao ddng di lam viee d nude ngoai theo quy 
dinh; d) Ngudi lanh dao dieu hanh boat 
ddng dua ngudi lao ddng di lam viee d nude 
ngoai khdng cd trinh dp tu dai hoc trd len 
hoac khdng cd it nhit ba (03) nam kinh 
nghiem trong ITnh vyc dua ngudi lao dpng 
di lam viee d nude ngoai; d) Doanh nghiep 
khdng true tiep td chuc boat ddng dich vu 
dua ngudi lao ddng di lam viec d nude 
ngoai... Ban chat cua nhdm hanh vi vi 
pham nay la xam pham tryc tiep tdi cac quy 
dinh ciia phap luat ve dang ky thanh lap va 
boat ddng ciia doanh nghiep trong boat 
ddng dua ngudi lao ddng di lam viec d nude 
ngoai. Bdi bien nay, ed rat nhieu cae ea 
nhan, doanh nghiep khdng cd chile nang 
dua ngudi lao ddng di lam viec d nude 
ngoai Igi dung su cdi md trong viee dang ky 
thanh lap doanh nghiep da nhap nhem lap 
nen cac trung tam hoac cdng ty cung ilng 
lao ddng, muon danh phap nhan hoac mao 
danh cac doanh nghiep cd chue nang dua 
ngudi lao ddng di lam viec d nude ngoai vdi 
muc dich lira dao, chiem doat tien cua ngudi 
lao ddng. 

Nhom 2: Nhom hdnh vi viphgm quy dinh 
ve viec ddng ky hgp dong, bdo cdo viec dua 
nguai lao dpng di lam viec a nuac ngodi, 
bao gdm cac banh vi vi pham chinh la: a) 
Khdng bao cao dinh ky, dot xuit ve hoat 
dpng dua ngudi lao ddng di lam viec d nude 
ngoai theo yeu cau eiia ca quan cd tham 
quyen; b) Dua ngudi lao ddng di lam viec d 
nude ngoai vugt qua sd lupng da dang ky 
theo hgp ddng cung ling lao ddng, hgp ddng 
nhan lao ddng thye tap da duge co quan nha 
nude cd tham quyen chap thuan; c) Td chiic 
dua ngudi lao ddng ra nude ngoai lam viec 
ma khdng dang ky hop ddng cung ling lao 
ddng, hgp ddng nhan lao ddng thye tap hoac 
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da dang ky nhung ehua dugc ca quan nha 
nude cd tham quyen chip thuan... Sy 
khdng tuan thii cac quy dinh cua phap luat, 
hudng dan eiia co quan nha nude ed thim 
quyen trong viec dang ky, bao cao vl tinh 
hinh boat ddng dua ngudi lao ddng di lam 
viec d nude ngoai cua doanh nghiep thi 
hien ban chat chung ciia nhdm banh vi vi 
pham nay. 

Nhom 3: Nhom hdnh vi vi phgm quy 
dinh ve tuyen chgn, ky kit vd thanh ly hgp 
dong vdi nguai lao dpng, bao gdm: a) 
Khdng thdng bao cdng khai, cung cip eho 
ngudi lao ddng day dii eae thdng tin vl sd 
lupng, tieu ehuan tuyen ehpn va cac dieu 
kien cua hpp ddng theo quy dinh; b) Khdng 
true tiep tuyen chpn lao ddng; c) Khdng ky 
hgp ddng vdi ngudi lao ddng theo quy dinh; 
d) Ndi dung hgp ddng doanh nghiep ky vdi 
ngudi lao ddng, hgp ddng lao ddng, hgp 
ddng thue tap khdng phu hgp vdi hpp ddng 
eung ling lao ddng, hgp ddng nhan lao ddng 
thuc tap da dang ky; d) Khdng thanh Iy hgp 
ddng ky vdi ngudi lao ddng theo quy dinh. 

Nhom 4: Nhom hdnh vi vi phgm quy 
dinh boi dudng ky ndng nghe, ngogi ngic, 
kien thitc cdn thiet cho nguai lao dpng, bao 
gdm: Khdng thye hien hoac thuc bien khdng 
day du viee bdi duong kien thuc can thiet, 
kiem tra va cap chiing chi cho ngudi lao 
ddng; khdng td chuc hoac lien ket vdi ca sd 
day nghe, ea sd dao tao, bdi dudng ky nang 
nghe, ngoai ngu cho ngudi lao ddng trudc 
khi di lam viec d nude ngoai theo quy dinh. 

Nhom 5: Nhom hdnh vi vi phgm quy 
dinh ve thu, npp, qudn ly, sic dung tien moi 
giai, tien ky quy vd tien dich vu; dong gop 
Quy ho trg viec Idm ngodi nuac, bao gdm: 
Thu, quan ly, su dung tien mdi gidi, tien 
dich vu khdng diing quy dinh ciia phap luat; 
khdng hoan tra cho ngudi lao ddng phan 

tien dich vu theo ty le tuong ung vdi thdi 
gian edn lai ciia hpp ddng dua ngudi lao 
ddng di lam viec d nude ngoai trong trudng 
hgp ngudi lao ddng da nop tien dich vu cho 
ca thdi gian lam viec theo hpp ddng ma phai 
ve nude trude thdi han khdng do Idi ciia 
ngudi lao ddng... 

Nhom 6: Nhom hdnh vi vi phgm quy 
dinh ve to chite dua nguai lao dpng di lam 
viec a nude ngodi vd qudn ly ngudi lao 
dpng a ngodi nuac, bao gdm: a) Khdng td 
chile quan Iy, bao ve quyen, Ipi ieh hpp 
phap ciia ngudi lao dpng do doanh nghiep 
dua di lam viec d nude ngoai theo quy dinh; 
b) Khdng kip thdi giai quyet van de phat 
sinh khi ngudi lao ddng chet, bi tai nan lao 
ddng, tai nan rui ro, bi benh nghe nghiep, bi 
xam hai tinh mang, sue khde, danh dy, nhan 
pham, tai san va giai quyet tranh chap lien 
quan den ngudi lao ddng gay phuong hai 
den quyen va Ipi ich hgp phap ciia ngudi lao 
ddng; c) Lgi dyng boat ddng dua ngudi lao 
ddng di lam viec d nude ngoai de td chiic 
tuyen chpn, dao tao, thu tien cua ngudi lao 
ddng; d) Lpi dung boat ddng dua ngudi lao 
ddng di lam viee d nude ngoai de td ehuc 
dua cdng dan Viet Nam ra nude ngoai 
nhung chua den mile truy cuu trach nhiem 
hinh sy; d) Dua ngudi lao ddng di lam viec 
d khu vyc, nganh, nghe va cdng viec bi cam 
theo quy dinh cua Chinh phu hoac khdng 
dupc nude tiep nhan ngudi lao ddng cho 
phep. Quyen, Igi ich ciia ngudi lao ddng 
khdng dugc bao ve la ban chat ciia hanh vi 
vi pham tren ciia doanh nghiep va day ciing 
dugc coi la nhdm hanh vi vi pham thudng 
xuyen, dien binh eua doanh nghiep boat 
ddng dich vy dua ngudi lao ddng di lam 
viec d nude ngoai. 

Nhu vay, vdi 06 nhdm hanh vi vi pham 
tren eua doanh nghiep, don vi phai cir lao 
ddng cho chiing ta thay boat dpng dua 
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ngudi lao ddng di lam viec d nude ngoai la 
boat ddng mang lai nhieu nii ro eho ngudi 
lao ddng, nhat la ddi vdi nhQng lao ddng 
den tu khu vye ndng thdn, vung sau, vung 
xa do ban che ve y thilc, trinh dp va kien 
thiie. Hon the, hien nay cac doanh nghiep 
dich vu boat ddng dua ngudi lao ddng Viet 
Nam di lam viec d nude ngoai edn lien ket 
vdi ben ddi tac nude ngoai de chiem doat 
tien, lira dao ngudi lao ddng. Day la nhQng 
hanh vi vi pham hanh chinh cua doanh 
nghiep nhung chua den muc truy ciiu traeh 
nhiem hinh sy, nen cae doanh nghiep dich 
vu thudng lgi dung nhung ke hd nay cua 
phap luat de vi pham. 

2. Nguyen nhan va nhirng giai phap 
han che vi pham phap luat trong hoat 
dong dua ngudi lao dong Viet Nam di 
lam viec is nude ngoai 

2.1. Nguyen nhan 

Mpt Id, tit phia nguai lao dpng: Do chat 
lugng ngudn lao ddng d nude ta edn thap, 
mac dil ty le lao ddng dupe dao tao, dinh 
hudng, giao due da tang len nhung trinh dp, 
ky nang chuyen sau cua nhieu ngudi lao 
ddng Viet Nam chua thieh ung vdi yeu cau 
ngay cang cao cua tbi trudng lao ddng trong 
nude va nude ngoai. Mdt sd lao ddng lam 
viec d nude ngoai thieu y thile td chile, ky 
luat, nhat la y thirc phap luat da vi pham 
phap luat nude sd tai, gay anh hudng khdng 
tdt ddi vdi lao ddng Viet Nam lam viec d 
nude ngoai. Ngoai ra, mue dich mudn ra 
ngoai lam viec de kiem mile thu nhap cao 
hon so vdi hgp ddng da ky ket la mdt 
nguyen nhan dan den tinh trang ngudi lao 
ddng bd trdn gia tang. Chang ban d Han 
Qudc, thu nhap binh quan cua tu nghiep 
sinh Viet Nam di theo hgp ddng cua doanh 
nghiep la 670 - 750 USD/thang, trong khi ra 
ngoai lam cd the dat 850 - 900 USD/thang. 

d Nhat Ban, nlu bd ra ngoai lam viec, thu 
nhap cd thi cao hon 20%) - 30%)''. Ngudi lao 
ddng edn chua chuin bi ky hanh trang phap 
ly tu phap luat trong nude den phap luat cua 
nude tiep nhan lao ddng trudc khi di lam 
viee d nude ngoai cpng vdi ddng co vi 
pham nen hp chap nhan chiu phat, san sang 
bd khoan tien dat cpc, ky quy trude khi di 
de bd trdn. 

Hai Id, tit phia doanh nghiep, dan vi 
phdi cit nguai lao dpng: Sd dT cd tinh trang 
bd trdn cua ngudi lao ddng la do cac doanh 
nghiep, don vi phai cu chua chii trpng den 
cdng tac tuyen ehpn, chua tim dung ddi 
tupng cd nhu cau di lam viee d nude ngoai 
thye sy. Cung vdi dd, cdng tac bdi dudng 
kien thuc phap Iy trong dd cd phap luat 
nude tiep nhan lao ddng cung nhu dao tao, 
bdi dudng ky nang nghe, ngoai ngu cho 
ngudi lao ddng tir phia doanh nghiep, don vi 
phai eu lao ddng cdn thap. Cdng tac phd 
bien, tuyen truyen nhiing nguy co, rui ro 
den vdi ngudi lao ddng khi vi pham phap 
luat cua nude tiep nhan lao ddng edn chua 
triet de; thieu kinh nghiem trong quan Iy cua 
doanh nghiep dich vy; cdng viec tu van, 
eung cap thdng tin ve thi trudng lao ddng 
nude ngoai cua dpi ngu can bd, nhan vien 
cua doanh nghiep chua dat yeu cau. Ngoai 
ra, muc dich boat ddng cua mdt sd doanh 
nghiep dich vu vi Igi nhuan la tren hit, nen 
hp san sang vi pham phap luat. 

Ba Id, tit phia cong tdc qudn ly nhd 
nuac: Chiing ta cd bang loat co chl bao ve 
ngudi lao ddng di lam viec d nude ngoai, 
nhung cdng tac quan ly va thye thi phap luat 
lai bet sue yeu kem. Viec thanh tra, kilm tra 
boat ddng kinh doanh cua doanh nghiep, don 
vi phai cu lao ddng khdng thudng xuyen. 

' Xem them: http://vietbao.vn/Viec-lam/Lao-dong-
bo-tron-may-it-rui-nhieu/62100040/267/ 
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lien tyc va mang tinh binh thilc. Chi khi cd 
hanh vi vi pham cua doanh nghiep, dan vj 
nay tren thye te thi co quan quan ly nha nude 
mdi vao cudc de xu ly. Ngoai ra, cdng tac xir 
phat banh ehinh ddi vdi cac doanh nghiep 
dich vy boat ddng dua ngudi lao ddng di lam 
viec d nude ngoai chua triet de, ap dyng che 
tai xir phat chua dii siic ran de. 

Bon Id, tit phia nguai sic dung lao dpng: 
Ngudi lao ddng Viet Nam khi sang nude 
ngoai lam viec ky hpp ddng lao ddng vdi 
chu sir dung lao ddng gap phai nhieu dieu 
bit Ipi do ban che ve ngdn ngu chuyen 
nganh, chua ed kinh nghiem dam phan ky 
kit hgp ddng lao ddng. Mat khac, ben ehu 
sir dung lao ddng thudng dua ra cac hgp 
ddng lao ddng theo mau, ngudi lao ddng vi 
khdng thanh thao ngoai ngu danh chip nhan 
ky, trong khi cd cac dieu khoan gay bat lgi 
cho minh. Ngoai ra, ngudi lao ddng bi ddi 
xu khdng cdng bing, bj lam dyng ke ca lam 
dung tinh due, nhat la ddi vdi lao ddng nu; 
tham ehi bi bde lot, cudng bile lao ddng, 
lam viee trong dieu kien tdi te vdi mile 
luong thip; hp khdng dupe chu sir dung lao 
ddng tra luang hoac tra luang khdng diing 
thda thuan trong hgp ddng 

2.2. Mpt so gidi phdp hgn chi vi phgm 
phdp lugt trong linh vuc ndy 

a) Doi vai ngicdi lao dpng 
Han ai hit, ngudi lao ddng phai tu bao 

ve quyln va lgi ich hop phap ciia chinh 
minh trudc nhung nguy ca, nii ro khi tham 
gia vao quan be lao ddng cd yeu td nude 
ngoai. Bdi hp cd nhQng nhupc diem khi di 
lam viec d nude ngoai, tir each giao tiep, 
mdi trudng sdng den tac phong lam viec 
cdng nghiep. Do vay, dl tao dyng dupe hinh 
anh, uy tin chit lugng cua lao ddng Viet 
Nam doi vdi thi trudng lao ddng cae nude, 
ngudi lao ddng Viet Nam can phai: 

Xay dyng cho minh y thuc phap luat, 
loi sdng van hda va tac phong lam viee cdng 
nghiep; 

Tuan thu va thuc hien diing nhung 
nghTa vu, trach nhiem trong hpp ddng da ky 
ket vdi doanh nghiep, don vj phai cu lao 
ddng cung nhu hgp ddng lao ddng ky vdi 
ehu sir dung lao ddng; 

Chii ddng tim hieu phap luat trong 
nude cung nhu phap luat cua nude tiep nhan 
lao ddng, phong tuc tap quan, hpc hdi kinh 
nghiem, trau ddi ngoai ngu de nang cao 
hieu biet. 

Phdi hgp vdi doanh nghiep, don vi 
phai cu lao ddng, ca quan quan Iy nha nude 
trong viec giai quyet cac che dp, quyen lgi; 
khai bao va cung cap thdng tin khi phia chu 
sii dung lao ddng vi pham hgp ddng lao 
ddng, cudng bile lao ddng. 

b) Ddi vdi doanh nghiep, dan vi phdi cic 
lao dpng 

La ciu ndi, trung gian giQa ngudi lao 
ddng Viet Nam va ddi tae nude ngoai tu viec 
cung cip cac thdng tin ve thi trudng lao ddng, 
viec lam... den viec tham gia, phdi hpp giai 
quyet nhiing khd khan, tranh chap, doanh 
nghiep, don vi phai cu lao ddng cd vi tri, vai 
trd rit Idn dl quan he lao ddng giQa ngudi 
lao ddng va ngudi sit dyng lao ddng nude 
ngoai dien ra theo diing quy trinh va dat hieu 
qua. Do vay, doanh nghiep, don vi phai eu 
lao ddng trong thdi gian tdi can phai: 

Tuan thu va thye hien nghiem tiic 
cac quy dinh cua phap luat ve tuyen ehpn, 
ky kit, thanh Iy hpp ddng vdi ngudi lao 
ddng; vl cdng tac td chuc dua di va bao ve 
quyln va lgi ich hgp phap cua ngudi lao 
dpng khi lam viec d nude ngoai... 

c in quan tam den cdng tac phd bien 
kiln thuc phap luat, nhit la phap luat ciia 
nude tiep nhan lao ddng Viet Nam cho 
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ngudi lao ddng cd nhu cau di lam viec d 
nude ngoai; 

Chii trpng cdng tac dao tao ky nang, 
dinh hudng nghe, ngoai ngQ, nhat la tu van 
ve thdng tin thi trudng lao ddng de ngudi 
lao ddng cd nhu cau di lam viec d nude 
ngoai can nhac va lua chpn. Muc dich la de 
ngudi lao ddng tim dugc cdng viec pbii hpp 
vdi sue khde, trinh dp; 

Cac doanh nghiep can cdng bd thdng 
tin mdt each cdng khai, minh bach ve cac 
dieu kien, thii tuc, tieu ehuan tuyen chpn, 
mile luong va chi phi ddi vdi timg thi trudng 
lao ddng; chi dao va quan ly chat che cac chi 
nhanh, trung tam boat ddng theo diing quy 
dinh cua phap luat de tranh mat uy tin; 

Tang cudng cdng tac quan Iy ngudi 
lao ddng trong qua trinh dao tao de Ioai bd 
nhiing lao ddng khdng dat yeu cau ve hpc 
tap, sinh boat tac phong va Idi sdng; 

Phdi hgp vdi cac ca quan chirc nang 
cua nude tiep nhan lao ddng, chii su dung 
lao dpng nude ngoai de phat hien va xu Iy 
cac trudng hgp ngudi lao ddng vi pham 
phap luat; giai quyet cac tranh chap; thye 
hien cac van de bao ve quyen lgi va lgi ich 
hgp phap ciia ngudi lao dpng Viet Nam; 

Tham muu va cimg vdi ca quan 
quan ly nha nude ve boat ddng dua ngudi 
lao ddng di lam viec d nude ngoai trong 
viec xu ly khi ngudi lao ddng cd cac hanh vi 
vi pham ciing nhu bao ve hp khi bi xam 
pham ve quyen va Igi ich. 

c) Doi vai ca quan qudn ly nhd nuac ve 
hogt dpng dua nguai lao dpng Viet Nam di 
lam viec a nuac ngodi 

De ban che nhiing hanh vi vi pham 
phap luat tu phia ngudi lao ddng cung nhu 
tir phia doanh nghiep, dan vi phai cu lao 
ddng Viet Nam di lam viee d nude ngoai, 
CO quan quan Iy nha nude ve boat ddng dua 

ngudi lao ddng Viet Nam di lam viec d 
nude ngoai cin phai nghiem tiic thye bien 
ddng bd va hieu qua cae giai phap sau: 

Nghien cilu, thim dinh cdng khai, 
minh bach ddi vdi nhQng hgp ddng cung 
iing lao ddng do doanh nghiep, dan vi phai 
cu lao ddng gui tdi; 

Can xay dyng ca che theo ddi, giam 
sat boat ddng cua cac td chile, doanh nghiep 
dua lao ddng di lam viec d nude ngoai ve 
viec thuc hien trach nhiem, nghTa vu ddi vdi 
ngudi lao ddng di lam viec d nude ngoai; 

Thudng xuyen ra soat, thanh tra va 
xu ly nghiem khac ddi vdi nhiing hanh vi vi 
pham ciia doanh nghiep, don vi phai cir lao 
ddng Viet Nam di lam viec d nude ngoai. 
Loai bd nhung doanh nghiep, don vi yeu 
kem ve nang luc, nhan su, quan Iy, thudng 
xuyen vi pham phap luat va cd nhQng hanh 
vi lua dao ngudi lao ddng; 

Nghien cuu md hinh va each thuc td 
chuc va boat ddng cua Cdng doan trong 
viec giam sat viec thye hien chinh sach, 
phap luat, bao ve quyen va lgi ich hpp phap 
ciia ngudi lao ddng di lam viec tai nude 
ngoai. Ddng thdi cho phuc hdi ca che cir 
can bd dai dien Cdng doan den lam viec tai 
nhiing nude cd sd lugng nhat dinh lao ddng 
Viet Nam dang lam viec; 

Day manh cdng tac thdng tin, tuyen 
truyen cac ehinh sach, phap luat ciia nude 
tiep nhan lao ddng cung nhu cac van ban 
hpp tac da ky ket vdi ben nude ngoai tdi 
doanh nghiep, don vi phai cii lao ddng va 
giai dap khiie mac ciia ngudi lao ddng cd 
nhu cau di lam viec d nude ngoai. Qua dd, 
de cac ben thay va bieu rd cac nguy ca cua 
viec vi pham phap luat nude ngoai va cac 
che tai se phai ganh chiu; 

Phdi hpp vdi ca quan chu quan va 
canh sat nude tiep nhan lao ddng xu ly triet 

74 



VI PHAM PHAP LUAT TRONG ... 

de cac trudng hgp mdi gidi bat hgp phap 
(phan Idn la ngudi Viet dang sdng tai cac 
nude tiep nhan lao ddng). Ddng thdi kien 
nghi vdi co quan, chinh quyen nude tiep 
nhan lao ddng thye thi cac bien phap xir 
phat that nang cac ehd su dung nhan lao 
ddng phi phap vao lam viec; 

Giu vQng mdi quan he hgp tac vdi 
cac nude trong viee giai quyet nhung vi 
pham phap luat cua ngudi lao ddng, cua 
doanh nghiep, don vi phai cu lao ddng Viet 
Nam sang dd lam viee. 

De ban ehe tinh trang vi pham phap luat 
tu phia ngudi lao ddng, doanh nghiep, don 
vi phai cir lao ddng di lam viec d nude 
ngoai, can phai thuc hien ddng bd va hieu 
qua cac giai phap tir ba phia chu the la: tir 
chinh ngudi lao ddng, doanh nghiep dich vu 
va ca quan quan ly nha nude cd tham quyen. 
Chi cd nhu vay, phap luat ve boat ddng dua 
ngudi lao ddng di lam viec d nude ngoai 
mdi ngay dugc cung cd va hoan thien ban. 

(Tiep theo trang 59 - Lugt dp dung ...) 

nhu the nao. O giai doan nay, vi viec tbi 
hanh do eae tda an qudc gia dam nhiem va 
qude gia cd nhieu quy tac chpn luat khac 
nhau, cau bdi dat ra lien quan den bieu lyc 
thi hanh ciia phan quylt trpng tai nlu trpng 
tai ap dung "non-state law" (do cac ben lua 
chpn hoac quyet dinh cua trpng tai) de giai 
quylt tranh chap va tuyen phan quyet. 

Cdng udc New York ve Cdng nhan va 
cho thi hanh phan quyet ciia trpng tai nude 
ngoai nam 1958 dudng nhu khdng cim viec 
chpn luat ap dyng "non-state law", trir 
trudng hop nhim bao ve ehinh sach cdng. 
Vi trpng tai ap dung "non-state law" theo sy 
lya chpn cua cac ben hoac trpng tai quyet 
dinh ap dung "non-state law" khi cac ben 
trao thim quyln cho trpng tai, thi phan 
quylt eda trpng tai se ed hieu luc va can cil 
bao .̂- trat ty cdng cdng se khdng cd gia tri. 

Tuy nhien, viec thi banh cac phan quyet 
nhu vay se cd the gap khd khan neu theo 
luat qudc gia, luat ap dung la "non-state 
law" khdng dupe ap dung trong td tung 
trpng tai. Ching han, tai Anh, Luat Trpng 
tai nam 1976 khdng cho phep ap dung chpn 

luat "non-state law" Dieu nay ed nghTa la, 
neu eae trpng tai cua cac qudc gia khae su 
dung "non-state law" de giai quyet tranh 
chap va tuyen phan quyet tbi phan quyet dd 
nhieu kha nang la khdng the thi banh dupc 
tai nude Anh. 

Tdm lai, giao dich thuang mai qude te 
ngay cang phat trien tbi tinh phuc tap ciia 
giao dich nay ciing theo dd tang len. Tir dd, 
ndi dung ciia hgp ddng thuang mai qude te -
cdng cu phap ly cua cac ben trong viec tien 
hanh cac giao dich thuang mai ddi hdi phai 
chat che ban. 

Dil ein than nhu the nao, cac ben ciing 
khdng thi tranh khdi nhiing "khiem khuyet" 
trong qua trinh soan thao ndi dung hgp ddng. 
Cac ben quy dinh luat ap dung cho hpp 
ddng thuang mai qudc te la "non-state law" 
vdi mong mudn "khda lap" nhiing "khiem 
khuylt" dd. Tuy nhien, vi "non-state law" 
khdng phai la luat ciia bat cii qudc gia nao 
nen cac ben can can nhac ky trudc khi thda 
thuan ap dung "non-state law" Vi xet den 
cimg, "non-state law" eiing khdng the vuot 
len tren, thing the so vdi luat qude gia. 

75 




