
VAI TRO CUA TAP QUAN VA CAC NGUYEN TAC CUA 
VIEC AP DUNG TAP QUAN TRONG THlTONG MAI 

Bd luat Dan su 2005 va Luat 
Thuong mai 2005 ed cae qui dinh 

ve ap dung tap quan. Tuy nhien, viec ap 
dung tap quan trong giai quyet cac tranh 
chap dan sy va tranh chap thuong mai ehua 
dupc quan tam thich dang bdi viec nghien 
cim tap quan ndi ehung va cac nguyen tac 
cua viec ap dung tap quan ndi rieng chua 
nhieu. Nham bao dam dieu ehinh hQu hieu 
cac quan he kinh te thi trudng theo dinh 
hudng xa hdi chii nghTa, Nghi quyet sd 48-
NQ/TW ngay 24/5/2005 ciia Bd Chinh tri 
ve "Chien luac xdy dung vd hoan thien he 
thong phdp lugt Viet Nam den ndm 2010, 
dinh huang den ndm 2020" da luu y tdi viec 
su dung tap quan. Dinh hudng quan trpng 
do dat ra nhiem vu nghien ciru cho khoa bpe 
phap Iy. Bai viet nay phan tich va lam rd vai 
trd cua tap quan trong ddi sdng xa hdi va 
cac nguyen tac eiia viee ap dyng tap quan 
trong thye tien tu phap. 

I. Vai trd ciia tap quan 

1.1. "Tap quan" vdi tu each la mdt 
ngudn eua phap luat cdn dupc gpi la "luat 
tuc" hay "tyc le" Theo each nhin ciia nhung 
ngudi nghien cuu van hda, "luat tuc ve co 
ban la mdt kho tang kien thire ban dia ve 
ung xu va quan ly cdng ddng, tuy nhien, d 
dd cdn chua dyng nhung gia tri nhieu mat: 
ngdn ngQ va tu duy, ban sac van hda, van 
hpc va chu viet, tdn giao, tin ngudng"' 

ThS., Chu tjch Hpi dong quan trj, Tong Giam doc 
Cong ty c6 phan Dau tu do thj va Khu cong nghiep 
Song Da 7. 
' Ngo Diic Thjnh, "Luat tuc voi viec phat trien nong 
thon hien nay a Viet Nam", Lugt tuc vd phdt trien 

Nguyen Manh Thang 

Tap quan la san pham ciia mdi quan he 
giua con ngudi vdi con ngudi, va khdng the 
khdng xuat hien khi Igi ich eua con ngudi 
ludn tiem an nguy co tranh chap ddi hdi phai 
dugc giai quyet thda dang de lam binh dn lai 
cac quan he xa hdi bj pha vd bdi tranh chap. 
San pham ay dugc tao thanh d nhiing cdng 
ddng xac dinh trong mdt thdi gian dai va 
mang sac thai rieng cua timg cdng ddng. Vi 
vay, tap quan la ddi tugng nghien cilu cua 
nhieu mdn hpc khac nhau nhu: van hda, lich 
su, xa bdi hpc, luat hpc... O chuyen mdn luat 
bpe, ngudi ta thudng chii y tdi cae qui tac xu 
sy tap quan ma trong dd chiia dung eae giai 
phap cho viee giai quyet tranh chap giua cac 
ben hen quan. 

Mpt qui tac tap quan bao gdm hai yeu 
td: (1) Yeu td vat chat (bay cdn gpi la yeu td 
thye tai); va (2) Yeu td tinh than (hay cdn 
gpi la yeu td y thilc hay yeu td tam Iy). Cach 
thuc phan tich nay dupc hinh thanh la mdt 
tat yeu khach quan dya tren nen tang triet 
hpc dupc cac triet gia thua nhan, ed nghTa la 
nd xuat phat tu sy phan anh khai quat nhat 
cac van de eua vu try trong hai pham tni 
triet hpc la vat chat va y thuc. Tuy nhien, de 
lam rd hai yeu td nay cua qui tac tap quan, 
ngudi ta phai phan tich cac chi tiet cau tao 
nen timg yeu td dd. Cac luat gia tren the 
gidi deu tien hanh nghien cuu cae qui tac 
tap quan theo each thuc nhu vay. 

Hieu mdt each don gian, tap quan la 
thdi quen ilng xu hinh thanh trong mdt cdng 

notig thon a Viet Nam hien nay, Nxb. Chinh trj quoc 
gia, HaNpi, 2000, tr. 25. 
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ddng xac dinh, duge ap dung de giai quyet 
tranh chap giua cac ben lien quan khi da 
lam rd dugc yeu td vat chat va yeu td tinh 
than eua nd. 

1.2. Ndi ve vai trd cua tap quan, 
Gustave Le Bon viet: 

"Cai ngy tri con ngudi chinh la tu tudng, 
tinh cam va tap tyc, nhung dieu nam trong 
ban than chiing ta. Cdn cac the che va luat 
phap lai la sy bieu hien cua tam hdn chiing 
ta, la sy bieu bien nhiing nhu cau ciia nd. 
Thoat thai tu tam hdn, nhQng the che va luat 
phap at se khdng the thay ddi tam bdn ay"^ 

Nhu vay, theo Gustave Le Bon, tap 
quan hay cac thdi quen ilng xir ciia mdt 
cdng ddng gan lien vdi tu tudng va tinh cam 
tao thanh linh hdn ciia luat phap va the che. 
Ndi each khac, tap quan la mdt yeu td chi 
phdi the che va phap luat. Ong cdn cho 
rang, tap quan la mdt trong nhung yeu td cd 
y nghTa tao thanh tinh each ehung eua mdt 
dan tdc, vi the: "Toan the nhirng tinh each 
chung ma sy di truyen ap dat eho mpi ea 
nhan cua mdt chiing tdc, tao thanh tam hdn 
cua chiing tdc dd"^ Va dng nhan manh: "... 
d mdt chung toe chang ed gi ben vQng ban 
nen tang di truyen trong tu tudng cua nd"'' 
Nhieu hpc gia tren the gidi ddng quan diem 
vdi dng. Amanda Perreau-Saussine va 
James Bernard Murphy nhan dinh: "Nhieu 
luat gia va nhieu triet gia lap luan rang, eae 
thdi quen tap quan la tat ca nhung gi chiing 
ta cd nham giai quyet eae van de thye tien: 
cac nguyen tac dao due, phap luat thanh 
van, cac hpc thuyet phap Iy, cac cdng trinh 

trilt bpe la tat ea nhQng khdp ndi cua cae 
tap quan da tdn tai trudc dd" 

Nhu vay, tap quan va thdi quen ung xir 
cd vai trd rat to Idn khdng chi trong viec dieu 
tiet cac quan he xa hdi, ma cdn trong viec ehi 
phdi cae nen tang cua tu duy con ngudi. 

O ITnh vyc luat hpc, Rene David va 
John E.C. Brierley (hai nha luat hpc so sanh 
ndi tieng the gidi) eho rang: "Tap quan cd 
vai trd anh hudng Idn trong tat ca cae he 
thdng phap luat; va trong qua trinh phat 
trien va ap dung phap luat, cac nha lam luat, 
cac tham phan bay cac tac gia, nhu mdt van 
de thye te, nhieu hay it deu bi dan dat bdi y 
tudng va tap quan cua cdng ddng. Hai dng 
cdn cho rang, trong quan niem ve phap luat 
theo trudng phai ciia Mac, tap quan ciing cd 
vai trd tuang tu bdi npi dung eua phap luat 
do dieu kien sinh boat vat chat tao thanh ket 
cau ha tang quyet dinh"^ 

Nhieu luat gia d Viet Nam hien nay cd 
quan diem kha khac biet. "Gido trinh ly 
ludn nhd nuac vd phdp lugt" cua Trudng 
Dai hpc Luat Ha Ndi mdt mat thira nhan "co 
sd hinh thanh phap luat la cac tap quan" d 
nhieu nude, nhung cho rang "cae tap quan 
neu xet ve ngudn gdc, nhin ehung deu dupe 
hinh thanh mdt each ty phat, cham thay ddi 
va thudng cd tinh cue bd (trong pham vi 
hep), do dd nhan dinh: "Vi vay, vl mat 
nguyen tae hinh thuc tap quan phap khdng 
cd kha nang the bien dupc ban chit cua 
phap luat xa hdi ehii ngbia, khdng the trd 
thanh mdt hinh thilc ca ban eua phap luat xa 

^ Gustave Le Bon, Tdm ly hgc ddm dong, Nxb. Tri 
Thiic, Ha Npi, 2006, tr. 17. 
' Gustave Le Bon, Tdm ly hgc ddm dong, Nxb. Tri 
Thiic, Ha Npi, 2006, tr. 15. 
•* Gustave Le Bon, Tdm ly hoc ddm dong, Nxb. Tri 
Thiic, Ha Noi, 2006, tr. 24. 

Amanda Perreau-Saussine and James Bernard 
Murphy, The Nature of Customary Law- Legal, 
Historical and Philosophical Perspectives, 
Cambridge University Press, 2007, tr. 1. 
' Ngo Huy Cuong, CM the hoa quan diem vi tap 
qudn phdp theo Nghi quyet so 48-NQ/TW cua Bg 
Chinh tri. Tap chi Nghien cuu lap phap s6 3+4 
(164+165), thang 2/2010. 
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hdi ehii nghTa"' Cac nha luat hpc so sanh 
cho rang eae luat gia thudc Hp phap luat xa 
hdi chu nghTa theo trudng phai thuc chiing 
phap ly. Trong khoa hpc phap ly ngudi ta 
hieu: trudng phai nay cd gang loai bd vai trd 
cua tap quan, va quan niem tap quan gid 
day chi chiem mdt vi tri tdi thieu trong phap 
luat dupe phap dien hda ma trong tuong lai 
nd chi dupc nhan biet qua y ehi cua nha lam 
luat̂ . Tuy nhien, cd nhQng binh luan ciia 
cae luat gia Viet Nam ve quan niem phap 
luat xuat phat tir ban chat giai cap khdng 
hoan toan ddng y vdi trudng phai thye 
chung phap ly. Trong cudn sach chuyen 
khao "Nhiing vdn de ly ludn ca bdn ve nhd 
nuac vd phdp lugt" cua Vien Nghien cilu 
Nha nude va Phap luat ed nhan dinh: "Quan 
niem nhu vay ve phap luat thye chat la gan 
lien vdi quan diem phap luat thuc dinh: 
khdng thira nhan nhiing gi khdng chinh thiic 
thi hien tu tudng giai cap ro ret cua giai cap 
thdng tri"; va tilp dd khang dinh: "Ben canh 
dd edn cd nhilu quan diem khac nhau ve 
hien tupng phap luat"' Qua nhien, cac nha 
nghien cilu van hda, dan tdc d Viet Nam 
hien nay cd cai nhin khac cho rang: "Kinh 
nghiem cua dng cha cho bilt, nhQng qui che 
trong quan Iy cdng ddng ehi cd the dupc 
cdng ddng chip nhan va thye hien mdt each 
ty giac va nghiem chinh, neu chiing trd 
thanh van hda, thanh phong tuc tap quan" 

' Truong Dai hpc Luat Ha Npi, Gido trinh ly ludn 
nhd nuac vd phdp lugt, Nxb. Cong an nhan dan, Ha 
Npi, 2009, tr. 354. 
' Ren^ David and John E.C . Brierlrey, Major Legal 
Systems in the World Today, Secon Edition, The Free 
Press, New York . London. Toronto. Sydney. Tokyo. 
Singapore, 1975, p. 118. 
' Vien Nghien ciiu Nha nuoc va Phap luat, Nhiing 
vdn di ly ludn ca bdn ve nhd nuac vd phdp lugt, 
Nxb. Chinh trj qu6c gia. Ha Npi, 1995, tr. 121. 
'" Nguyin Duy Quy, "Luat tuc va chiin lupc phat 
triln n6ng thon o Viet Nam", Lugt tuc vd phdt trien 

Hieu rd vai trd va tam quan trpng cua tap 
quan trong ddi sdng xa hdi ndi chung va 
trong tien trinh xay dung nen kinh te thi 
trudng, hpi nhap qude te, Bd Chinh tri khang 
dinh: "Hoan thien phap luat ve hop ddng 
theo hudng tdn trpng thda thuan cua cae ben 
giao ket hpp ddng, khdng trai dao due xa hdi, 
khdng xam pham trat ty cdng cdng, phu hpp 
vdi tap quan, thdng le thuong mai qudc te" 

Tu cac khao sat tren cd the thay, tap 
quan ndi chung ed vai trd, tinh chat nen tang 
trong viee td ehiie ddi sdng xa hdi. Trudc 
bet, tap quan dieu chinh cac quan he xa hdi 
thdng qua su tuan thu ty nguyen cua con 
ngudi. Tap quan dupc thua nhan rdng rai 
bdi mdi thanh vien trong cdng ddng cd tap 
quan dd y thue dupc Ipi ich cua minh trong 
viec ung xu pbii hpp vdi udc mudn cua 
thanh vien khac va ddi lai, cac thanh vien 
khac ciing ling xu phu hpp vdi udc mudn 
cua anh ta tren nen tang cd di cd lai'^ 

Tom Igi, tap quan ed vai trd dn dinh xa 
hpi, tao lap nen eae dac tnmg van hda ndi 
chung va van hda phap Iy ndi rieng, anh 
hudng tdi each thuc tu duy, va la mdt trong 
cac yeu td tao nen tam hdn cua mdt dan tdc. 

1.3. Trong mdi lien he vdi cac Ioai 
ngudn phap luat khac, tap quan cd vai trd 
khdng the pbii nhan trong viee phat trien 
van ban qui pham phap luat, nhat la cac dao 
luat vl thuong mai. Cac qui tac tap quan 
ciia cac thuong nhan ngay nay da dugc phap 

nong thon a Viet Nam hien nay, Nxb. Chinh trj quoc 
gia, Ha Npi, 2000, tr. 15. 
" Bp Chinh tri. Ban Chap hanh Trung uong Dang 
Cpng san Viet Nam, Nghi quyet so 48-NQ/TW ngdy 
24/5/2005 ve Chien luac xdy dung vd hoan thien he 
thdng phdp lugt Viet Nam den nam 2010, djnh huang 
den nam 2020. 
'̂  Ngo Huy Cuong, Ctt the hoa quan diem ve tap 
qudn phdp theo Nghi quyet so 48-NQ/TW cua Bo 
Chinh tri. Tap chi Nghien ciiu lap phap s6 3+4 
(164+165), thang 2/2010. 
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dien hda thanh cac dao luat ve thuong mai d 
hau bet cac nude. 

Khi nghien cuu ve luat tyc d Viet Nam, 
cd khuynh budng cho rang: 

"Nha nude lua chpn, thira nhan cac qui 
pham xa hdi mang tinh phd bien, khai quat 
cua luat tuc, "de len thanh luat" cac qui 
pham dd. Day la hinh thuc qua con dudng 
lap phap de chuyen cac qui pham xa hdi 
thanh qui pham phap luat"'^ 

Qui tac cua luat tye theo quan niem tren 
duge xem la qui tae xa hdi dan thuan, nhung 
cd vai trd trong viec phat trien cac qui tac 
phap luat bdi tinh khai quat va phd bien cua 
nd. Ben canh dd, cd quan niem day dii va sat 
hpp hon vdi mdi quan be giQa luat tuc va 
ngudn van ban qui pham phap luat nhu sau: 

"Luat tuc khdng thuan tiiy la "luat", va 
tat nhien eiing khdng phai hoan toan la 
"tuc", ma nd la hinh thue trung gian, 
chuyen tiep giUa lugt vd tuc; hay ndi each 
khac, nd la hinh thice phdt trien cao ciia 
phong tuc, tuc le vd Id hinh thice sa khai, 
hinh thice tien lugt phdp. Chinh vi the, hinh 
thilc luat tyc nay phu hpp vdi cac xd hpi tien 
cong nghiep, pbii hgp vdi cac cong dong 
nho gdn vai tieng nhom tpc nguai, tieng dia 
phuang cu the. Dac trung nay cua luat tuc 
khdng chi cung cap tu lieu thye te, giiip cho 
cae nha nghien cuu lich su phap luat, ma 
cdn la ea sd thuc tien cho viec ke thira luat 
tye trong xay dyng phap luat va ngupc lai, 
"luat phap hda luat tuc" nhu mdt sd ngudi 
quan mem 

'"' Le Hong Son, "Khai niem, vi tri, vai tr6 va mpt s6 
npi dung chinh cua luat tuc tir goc dp nghien ciiu 
phap luat", Toa ddm Lugt tuc trong moi quan he vai 
Lugt ddn iif. Ha Npi, 22/02/2001. 
'̂  Ngo Dire Thinh, "Luat tuc va luat phap", Toa ddm 
Lugt tuc trong moi quan he vai Lugt ddn su. Ha Npi, 
22/02/2001. 

Mae du ed tbi ndi, eae nhan thuc tren 
ve luat tue trong mdi quan he vdi phap luat 
deu xuat phat tu quan niem phap luat theo 
trudng phai thye chung phap Iy cyc doan, 
cd nghTa la chi thua nhan mdt Ioai ngudn 
cua phap luat la van ban qui pham phap luat 
do nha nude ban banh, nhung lai cho thay 
mdt each nhin nhan rat dang luu y ve vai trd 
Idn cua tap quan hay luat tuc trong viee phat 
trien ngudn van ban qui pham phap luat. 

Thye te trong ITnh vye thuong mai, cac 
qui tac tap quan cd vai trd rat rdng Idn va cd 
tinh qudc te cao, khdng chi dimg lai trong 
mdt cdng ddng nhd ed tinh each dia phuong. 
Do dd, chiing cd vai trd Idn hon rat nhieu 
trong viee xay dyng cac van ban qui pham 
phap luat. Bdi the, Luat Thuong mai nam 
2005 de cao nguyen tae ap dyng tap quan. 
Neu khdng cd sy de cao nay thi se khd khan 
trong viec giao thuong qudc te. Nhung neu 
de cao ma cac qui tac tap quan thuong mai 
khac ban hay trai ngupc vdi cac nguyen tac 
va cae qui tac ca ban khac eua luat thanh 
van, thi viec de eao dd khdng thanh hien 
thye. Vi vay, viec lam hai hda hda cac qui 
tae tap quan va cac qui tac cila luat thanh van 
la rat can thiet. Ndi each khac, can xem xet 
tdi cac qui tae tap quan trong viec xay dung 
van ban qui pham phap luat. 

Tap quan edn cd vai trd quan trpng 
trong viec thiic day sy phat trien eiia tien le 
phap. Nghien cilu phap luat Anh, ngudi ta 
thay vai trd khdng nhd ciia cac tap quan 
thuong mai trong viee hinh thanh nen cac 
quyet dinh xet xii vdi y nghTa la mpt loai 
ngudn phd bien d Anh va cac nude khae 
theo truyen thdng Common Law. Cd quan 
diem cho rang: 

"Khi ap dung tap quan cd thi tao ra tiln 
le, chang han phan quyet cua tda an trong 
vy "Cay cha 19 tieng" cd the tao ra tiln le 
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cho van de dai dien mdt chl dinh dupe 
xem la trung tam ciia luat tu ma nha lam 
luat Viet Nam cd khuynh hudng kilm soat 
chat che bang cac qui dinh cua van ban qui 
pham phap luat de bao ve quyln cua ngudi 
dupc dai dien. Vi vay, khi ap dung tap quan 
tham phan can cd tam nhin rdng ra ca cac 
che dinh phap luat khac"" 

Tap quan hay luat tuc cdn cd tim anh 
hudng tdi cae hpc thuyit phap ly - mdt Ioai 
ngudn cua phap luat. Khi nghien euu luat 
tuc, nhieu hpc thuyet phap Iy dupe hinh 
thanh va cd anh hudng tdi ddi sdng phap ly. 
Chang ban, cae hpc thuyet ve dan ehu co sd, 
td hda giai, qui udc ndng thdn mdi, va hpc 
thuyet su dung tap quan thuong mai... 

O mdt khia canh nhat dinh, tap quan 
cdn tac ddng tdi nhan thilc va Iy giai ve le 
cdng bang (vdi tinh each la mdt ngudn cila 
phap luat, dupe ap dung khi khdng tim dupc 
cac giai phap giai quyet tranh chap tu cac 
Ioai ngudn khac). Day dupc xem la ngudn 
phap luat d tang sau nhat lien quan den cae 
nhan thue va quan diem ve phap luat ndi 
chung'^. Va theo mdt nghTa nao dd, cac 
nhan thuc va cac quan diem nay bi chi phdi 
bdi cac tap quan. 

Tom Igi, tap quan thuong mai khdng chi 
bu dip cae khiem khuyet cua luat thanh van 
trong viee dilu tiet cac quan he thuong mai, 
ma cdn cd vai trd quan trpng trong viee phat 
trien cac Ioai ngudn phap luat khac nhu van 
ban qui pham phap luat, tien le phap, hpc 
thuyet phap ly va le cdng bang. 

2. Cac nguyen tac ciia viec ap dung 
tap quan thuong mai 

" Ngo Huy Cuong, Cu the hoa quan diem ve tap 
qudn phdp theo Nghi quyet so 48-NQ/TW cua Bg 
Chinh trj. Tap chi Nghien ciiu lap phap s5 3+4, 
(164+165) thang 2/2010. 
" Ngo Huy Cuong, Phdp lugt nghTa vu cho cao hgc, 
Bai giang dien tii. 

Ap dyng tap quan thye chit la viec ap 
dung cae qui tic xu sy hinh thanh tu tap 
quan, va la mdt phan cua ap dung phap luat. 
Viec ap dung tap quan cd nhQng nguyen tie 
nhat dinh eua nd. 

2.1. Hieu luc eda tap qudn 

Cd mdt nguyen tac chung trong phap 
luat qudc te ve hieu lyc eua tap quan duge 
dien giai nhu sau: 

"De rang budc vdi mdt tap quan, khdng 
nhat thiet qudc gia phai true tiep tham gia 
vao viec hinh thanh tap quan hoac da chap 
nhan rd rang tap quan dd. Khi chung minh 
dupc cd sy tdn tai ciia cae yeu td vat chat va 
y thiic eua mdt qui pham tap quan, thi cd 
the suy doan la qui pham dd da duge toan 
the cac qude gia chap nhan"" 

Nhu vay, cac qui tac tap quan cd hieu 
lyc ddi vdi mdt quan he phap luat nao dd 
phu thudc vao hai yeu td: Thii nhdt, cd sy 
tdn tai ciia qui tae tap quan; va thu hai, cac 
ben trong quan he thudc cpng ddng cd sy 
tdn tai eiia qui tac tap quan dd. 

Tuy nhien, trong thuong mai, yeu td thu 
hai neu tren cd the cd ngoai le. Vi du, phap 
luat cua Phap chia ra hai trudng hpp lien 
quan tdi viec ap dyng tap quan thuong mai: 
Trudng hop thic nhdt, neu hai ben duong sy 
trong quan he hgp ddng lam ciing mdt 
nganh nghe kinh doanh ma khdng dan 
ehung dupc rd rang mdt qui tac tap quan thi 
mac nhien duge xem la can cir vao dd; va 
truang hap thic hai, neu hp khdng lam cimg 
mdt nganh nghe, thi ly le eua ben nay eho 
rang khdng biet tdi tap quan cua ben kia ed 
the dupc chap nhan, tru khi ben kia xuat 
trinh trudc tda an giay xac nhan ciia Phdng 

Catherine Roche va Aurelia Potot-Nicol, Nhirng 
noi dung ca bdn cua cong phdp quoc te vd phdp lugt 
ve quan he quoc te, Nxb. Van hoa-Thong tin, Ha 
Npi, 2002, tr. 19. 
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thuong mai hoac eua nghiep doan ve thdi 
quen ung xu lien quan' Vi du nay cho thay, 
tap quan thuong mai cd the cd hieu lye ddi 
vdi quan he ma mdt ben thude cdng ddng nod 
cd sy tdn tai cua qui tac tap quan dang xem 
xet. Tuong ty nhu vay, Dao luat ciia Vuong 
Qude Anh ve Td chile tu phap va ap dyng 
phap luat (cho Tanzania) qui dinh: 

"Tap quan phap cd the dupc ap dyng 
ddi vdi cac vy viec cd ban chat dan su va 
cac tda an phai xet xu phii hpp vdi tap quan 
phap trong cac vu viec ed ban chat dan sy: 

(a) GiQa cac thanh vien eua mdt cdng 
ddng ma tai dd cac qui tac eua tap quan 
phap cd lien quan tdi vu viec dupc thiet lap 
va chap nhan; hoac giQa thanh vien ciia mdt 
cdng ddng vdi mdt thanh vien eiia mdt cdng 
ddng khac neu cae qui tac cua tap quan 
phap cua ca bai cdng ddng qui dinh tuong 
ty ddi vdi vy viee dd; 

(b) Lien quan tdi bat ky van de qui ehe 
hoac ke vi mdt ngudi dang hoac da la thanh 
vien cua mpt cpng ddng ma qui tac cua tap 
quan phap lien quan tdi vu viec dugc thiet 
lap va chap nhan; hoac 

(c) Trong bat ky trudng hop nao ma, 
bdi ly do cd su lien he vdi bat ky van de lien 
quan nao tdi bat ky quyen hoac nghTa vu 
nao theo tap quan, nd dugc xem la thich 
dang rang bi don dugc ddi xir nhu mdt 
thanh vien cua odng ddng ma quyen hoac 
nghTa vu dd danh cho, va nd dupc xem la 
phu hpp va diing dan rang vu viee dupc giai 
quyet phii hgp vdi tap quan phap thay vi 
luat ma le ra trong trudng hgp khac cd thi 
dugc apdyng..." (Dieu 11, khoan 1). 

Gidng vdi hieu lyc ciia eae qui tac eiia 
luat thanh van, qui tic tap quan mac nhien 
duge xem la cd hieu luc ddi vdi cac ben 
trong quan he, tuy nhien edn phu thudc vao 
vin dl chiing minh. TS. Ngd Huy Cuong 
cho rang: "Q mile do khai quat, tap quan va 
thdi quen ung xu cd hai phuong dien boat 
ddng lien quan tdi hop ddng: Mpt mat, 
chiing bu dap cho nhiing khoang trdng trong 
cac hgp ddng eu the, cd nghTa la chiing 
dugc xem nhu cac dieu kien cua hpp ddng 
khi cac ben trong quan be hpp ddng dd 
khdng cd thda thuan lien quan; mat khac, 
chiing giai thich cho cae dieu kien eiia hop 
ddng trong mdt chirng myc nao dd"' 

Cae tap quan thuong mai dugc dan 
chieu vao hpp ddng duong nhien cd hieu 
lyc rang budc cac ben giao ket hgp ddng bdi 
bieu lyc eua hpp ddng. Bd nguyen tac cua 
Unidroit ve hpp ddng thuong mai qudc te 
2004 cd qui dinh: 

"1. Cac ben trong hpp ddng bj rang budc 
bdi nhQng tap quan ma hp da thda thuan va 
eae thdi quen da duge xac lap giQa hp. 

2. Cac ben trong hop ddng bi rang budc 
bdi nhung tap quan phd bien trong thuong 
mai qudc te va thudng dupe ap dyng giua 
cac ben cho eae hpp ddng trong nganh nghe 
kinh doanh cd lien quan, trir khi viec ap 
dung chiing la khdng hpp ly" (Dieu 1.9). 

Theo Unidroit, tap quan thuong mai ed 
ngudn gdc tu qudc gia hoac dja phuong 
khdng cd hieu lyc ddi vdi cac giao dich cd 
tinh chat qudc te. Tuy nhien, cd mdt sd 
ngoai le, tap quan cd ngudn gde tu qudc gia 
hoac dia phuong dupc ap dung ddi vdi cac 
giao dich qude te ngay ea khi cac ben khdng 

Ngo Huy Cuong, Cu the hoa quan diem ve tap 
qudn phdp theo Nghi quyet so 48-NQ/TW cua Bg 
Chinh tri. Tap chi Nghien ciru lap phap so 3+4 
(164+165), thang 2/2010. 

" Ngo Huy Cuong, Cu thi hoa quan diim vi tap 
qudn phdp theo Nghi quyit s6 48-NQ/TW cua Bg 
Chinh tri. Tap chi Nghien ciiu lap phap s6 3+4 
(164+165), thang 2/2010. 
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VAI TRO CUA TAP QUAN ... 

dan chieu den, chang ban nhu tap quan tdn 
tai trong cae san giao dich hang hda, bdi 
chp trien lam hoac bai cang neu chiing 
thudng xuyen dupc tuan thd ngay ca ddi vdi 
ngudi nude ngoai, hoac tap quan tai nai 
thuong nhan nude ngoai nao dd da ky kit 
nhieu hpp ddng tuong ty tai dd °̂ 

Hien nay, d pham vi the gidi, Phdng 
Thuong mai qudc te (ICC) tap hpp cac tap 
quan ciia mdt sd khia canh eua thuong mai 
trong Incoterms. Nhieu luat gia giai thich: 

"Sd dT Incoterms dupe thira nhan nhu 
mpt nguyen tac mac nhien phai tuan thu 
trong thuong mai qudc te, do nd giiip ngudi 
ban chao gia trong dd cd sy phan bd rd rang 
ve chi phi va riii ro trong chuyen chd qudc 
te giua ngudi ban va ngudi mua. Trach 
nhiem bao hiem va thu tuc hai quan cung 
dugc neu trong Incoterms"^' 

Van de can luu y: Incoterms can phai 
dupc cac ben trong quan he hop ddng dan 
chieu tdi, ed nghTa la nd phai dupc cac ben 
thda thuan ap dung, chir khdng duang 
nhien cd hieu lye ddi vdi tat ca cac giao 
dich lien quan. 

Tuy nhien, d Viet Nam hien nay, mdt sd 
tac gia cho rang, tap quan cd the duge ap 
dung vdi tinh each la mdt ngudn ciia Luat 
dan sy khi cd du cac dieu kien: (1) Da thanh 
thdng dung, duge ddng dao mpi ngudi sinh 
sdng tren cung dia ban hoac ciing hanh nghe 
tren eung mdt ITnh vyc thua nhan; (2) 
Khdng trai vdi nguyen tae dupc qui dinh 
trong Bd luat Dan sy; va (3) Chi dupe ap 

'" Unidroit, Bg nguyen tdc ciia Unidroit ve hgp dong 
thuang mgi qudc ti 2004, ban dich tieng Viet vai su 
tai trp cua T6 chiic quoc te Phap ngO, Nxb. Tu phap, 
Ha Npi, 2005, tr. 66- 67. 
"' Bp mon Luat kinh te - Truang Dai hpc kinh te 
qu6c dan, Gido trinh Lugt thuang mgi quoc te, Nxb. 
Khoa hpc va Ky thuat, Ha Npi, 1999, tr. 74. 

dyng neu quan he phap luat do chua dupc 
phap luat qui dinh hoac cac ben trong quan 
he dd khdng cd thda thuan^^ 

2.2. Nguyen tdc khong chong Igi trait 
tu cong cpng vd khong chong lai dgo diic, 
thudn phong my tue 

Phap luat, theo quan niem phd bien cua 
cac luat gia Viet Nam bien nay, ed hai chile 
nang: (1) Chuc nang dieu chinh cac quan he 
xa hdi; va (2) Chuc nang tae ddng len y 
thirc cua con ngudi (chile nang giao due cua 
phap luat) '̂' Gan lien vdi quan niem nay la 
sy nhin nhan ve muc tieu cua dieu chinh 
phap luat nhu sau: "Dieu chinh chung eua 
phdp lugt la viee trat ty hda va td ehiic cac 
quan he xa hdi thdng qua hinh thuc ban 
hanh, sua ddi, bd sung hoac bai bd cac qui 
pham phap luat, xac dinh pham vi cua phap 
luat ve mat thdi gian, khdng gian va loai 
ngudn" '̂'. Nhu vay, cd the hieu phap luat ed 
muc tieu chung la thiet lap va bao ve trat ty 
cdng cdng, cd nghTa la trat ty chung eua 
cdng ddng. 

Khac vdi quan niem tren, cac luat gia d 
hau bet cac nude khac cho rang, phap luat cd 
bdn ehuc nang: (1) Chile nang gin giQ hda 
binh; (2) Chuc nang an dinh hay thi hanh cac 
tieu chuan xir sy va duy tri trat ty; (3) Chirc 
nang tao dieu kien de dang eho cac dy dinh 
hay ke hoach; va (4) Chile nang thiic day 
cdng bang xa hdi^' Viec tiep can cac chue 

"• Nguyin Xuan Quang - Le Net - Nguyen Ho Bich 
Hang, Lugt ddn su Viet Nam, Nxb. Dai hpc quoc gia 
TP. H6 Chi Minh, 2007, tr. 28. 
""" Vien Nghien ciiu Nha nuoc va Phap luat, Nhiing 
vdn de ly ludn ca bdn ve nhd nuac vd phdp lugt, 
Nxb. Chinh trj qu6c gia. Ha Npi, 1995, tr. 130. 
"•* Vien Nghien ciru Nha nuac va Phap luat, Nhiing 
vdn de ly ludn ca bdn ve nhd nuac vd phdp lugt, 
Nxb. Chinh tri qu6c gia, Ha Npi, 1995, tr. 216. 
"̂  Ngo Huy Cuang, Gop phdn bdn ve cdi cdeh phdp 
lugt a Viet Nam hien nay, Nxb. Tu phap, Ha Npi, 
2006, tr. 188-189. 

53 



NHA NUOC VA PHAP LUAT SO 9/2012 

nang eua phap luat nhu vay da xac dinh mue 
tieu rd rang cua viee dieu chinh phap luat la 
thilt lap va duy tri trat ty cdng cdng. 

Vdy CO the noi: trat ty cdng cdng la muc 
tieu dilu chinh quan trpng nhat cua phap 
luat, va tu dd lam phat sinh ra nguyen tac 
khdng thi dilu chinh phap luat chdng lai 
trat tu cdng cdng. Tap quan phap la mdt loai 
ngudn cua phap luat, vi vay phai tuan thu 
nguyen tac nay. 

Ben canh nguyen tae ke tren, khi ap 
dung cac qui tac tap quan ndi chung va qui 
tie tap quan thuang mai ndi rieng can phai 
tuan thu nguyen tac khdng chdng lai dao 
dire va thuan phong my tyc. 

Mdt cdng ddng chi cd the tdn tai va 
phat triln tren nen tang dao due nhat dinh. 
Hiu hit cac luat gia deu thira nhan dao due 
ed mdi lien be chat che vdi phap luat, cd the 
edn la can nguyen cua phap luat. Cd mdt 
each thue phan chia cae be thdng phap luat 
tren the gidi thanh cac hp phap luat can cii 
vao can nguyen cua phap luat: Tdn giao, 
luan ly, va cdng lŷ * Hp phap luat Vien 
ddng (ma be thdng phap luat Viet Nam 
trudc kia thudc hp nay) cd can nguyen la 
luan Iy, theo Khdng giao. Cd the ndi, trong 
mdt chimg muc nhat dinh truyen thdng nay 
van anh hudng tdi cac tu tudng phap ly d 
Viet Nam hien nay. Do vay, nguyen tac 
khdng chdng lai dao diic trong viee ap dyng 
tap quan lai cang cd vai trd quan trpng. 

Ndi chung, dii hp phap luat nao tbi sy 
anh hudng cua dao due tdi phap luat la dang 
ke. Cd luat gia quan niem: "Trong mdi quan 
he vdi phap luat, vdi van hda, dao due cd su 
menh, vai trd, cdng nang rdng Idn va 
thudng tryc: dao due la ca sd cua phap luat 

va van bda"^' 
Trong kinh doanh, dao diic cua thuong 

nhan ludn nhan dugc sy chii y eua mpi 
ngudi. Cae vin dl dao diic cua thuang nhan 
dupe ban luan va quan tam nhat bien nay 
lien quan tdi ngudi tieu dvmg va mdi trudng, 
cung nhu canh tranh. Cac van de nay da 
dupe phap luat ehii y va qui dinh. Tuy 
nhien, phap luat khdng the bao quat day du 
mpi vin de ciia cudc sdng. Hon nQa, viec 
tuan thu phap luat edn phy thude vao dao 
due cua thuong nhan. Neu thuong nhan 
khdng cd dao diic thi ludn tim each trdn 
tranh phap luat, lpi dung cac khe hd cua 
phap luat de tryc Ipi bat ehinh. Khdng the 
ehdi cai dupc rang, thuang nhan ed kha 
nang tae ddng xau tdi xa hdi va cdng ddng 
hon bat ke ngudi thudng nao bdi thuang 
nhan cd tiem lye kinh te, kha nang ehuyen 
mdn va cung cap mpt khdi lugng Idn hang 
hda va dich vy eho eong ddng. Tren the gidi 
ngudi ta deu quan niem, he ngudi nao cd 
kha nang tae ddng Idn tdi cdng ddng thi Idi 
hua cua hp (gan vdi dao due) can phai dupc 
xem xet can trpng. Vi vay, Idi hila cua ehinh 
tri gia va cua thuong nhan ludn dupe chii y. 
Tu cae le dd, viee ap dung tap quan thuang 
mai khdng the chdng lai dao diic. 

Khi nghien ciiu van hda tdng quat, 
ngudi ta thudng bao gdm trong dd ca cac 
phong tyc. Theo Phan Ke Binh, mdi nude 
cd mdt phong tyc rieng, va cd the hieu 
phong tye la thdi quen eua mdt cdng ddng 
dan tdc^ .̂ Phong tuc la mdt khai niem rdng 

(Xem tiep trang 67) 

-'' Ngo Huy Cuong, Lugt so sdnh, Bai giang dien til. 

54 

" Hoang Thi Kim Qui, "VSn hoa phap luat va dao 
diic", Vdn hda phdp lugt - nhting vdn di ly ludn ca 
bdn vd ung dung chuyen ngdnh, Nxb. Dai hoc qu6c 
gia Ha Npi, 201 l,tr. 79. 
-' Phan K I Binh, Viet Nam phong tuc, Nxb. Van hoa 
-Thongtin, 2005,tr. 7. 



THUC TRANG vA GIAI PHAP ... 

tham quyen ddi vdi giao dich ehuyen 
nhugng BDS va boat ddng kinh doanh 
BDS. Quy dinh rd va tang cudng trach 
nhiem, quyen ban eua cac Bd, nganh, cac 
cap chinh quyen trong viec kiem tra, giam 
sat, theo ddi "sdt sao" cae boat ddng kinh 
doanh BDS, giao dich BDS: Quy dinh cy 
the viec dang ky tien dp dau tu va theo ddi 
tien dp thi cdng timg dy an BDS; giam sat 
chat che viee doanh nghiep trong viec huy 
dpng vdn dau tu dy an BDS la vdn gdp cua 
cae td chile, ca nhan ve dieu kien huy ddng. 

muc huy ddng, thdi diem huy ddng va viec 
sir dung vdn gdp eho dau tu dy an; kiem tra 
cac hgp ddng ehuyen nhupng BDS theo 
mau dugc ky ket giQa doanh nghiep va 
khaeh hang mua BDS de bao ve quyen Igi 
ve vdn cho khach hang. Xu Iy nghiem eae 
trudng hpp doanh nghiep vi pham phap luat 
trong kinh doanh BDS nhu cham tre thi 
cdng du an, dau co dat dai; lira dao xam 
pham Igi ieh eiia khach hang nhan chuyen 
nhupng BDS. 

(Tiep theo trang 54 - Vai tro eua tap qudn. 

han khai niem tap quan phap hay luat tue. 
Phong tuc bao gdm cac thdi quen trong cudc 
sdng thudng nhat cua mdt cdng ddng nhat 
dinh, vi du nhu: ciing gid td tien; xem ngay, 
chpn gid ddng thd; cudi hdi... Phong tuc 
chi phdi mdi quan he, giao tiep giua con 
ngudi vdi nhau. Trong nhQng phong tye ed 
nhung phong tuc tdt dep, thuan khiet dupe 
gpi la thuin phong my tuc. Phap luat ndi 
chung va tap quan phap ndi rieng cd nhiem 
vu bao ve cae thuan phong my tue. Do dd, 
chi ap dyng cac qui tac tap quan khdng 
chdng lai thuin phong my tuc dupc xem 
nhu mdt nguyen tac quan trpng. Chang ban 
d Viet Nam cd phong tuc ddn tet cd truyen, 
phong tuc thd ciing gia tien, nen khdng ap 
dung cae qui tac tap quan chdng lai cac 
phong tuc nay. 

Tuy nhien, phai thiy trat ty cdng cdng, 
dao diic va thuin phong my tyc la cae khai 
niem trim tugng, khd xae dinh ndi ham va 

•; 

khdng rd rang ve ndi dung. Phap luat khdng 
the dua ra dinh nghTa eu the ve cac khai 
niem nay. The nhung chiing lai thudng 
xuyen dupc nhac den trong viec xay dung 
va thi hanh phap luat. Bdi vay cac nen tai 
phan thudng giai thich cae khai niem nay 
trong cac hoan canh tranh chap cu the. 

Cae nude thudng qui dinh cac dieu kien 
dl ap dyng tap quan. Chang ban, d nude 
Anh viec xac dinh mdt qui tac tap quan 
dugc ap dung phai thda man eae dieu kien 
nhu: (1) Khdng duge bit hpp Iy; (2) Phai 
chic chin; va (3) Da tdn tai tu xa xua^' Sy 
bit hgp ly d day dupe giai thieh lien quan 
tdi trat ty cdng cdng va dao due. 

Tap quan can duge ap dung de giai 
quylt cac tranh chap. Song viee ap dyng tap 
quan khd khan va phuc tap hon nhieu so vdi 
ap dung luat thanh van. Vi vay, bat luan 
trong trudng hop nao deu khdng the xa rdi 
cac nguyen tac nen tang ndi tren. 

"• Ngo Huy Cuong, Cu thi hoa quan diim vl tap quan phap theo Nghj quylt s6 48-NQ/TW cua Bp Chinh trj. 
Tap chi Nghien ciiu lap phap s6 3+4 (164+165), thang 2/2010. 
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