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Tom Qt. Qu> en di qua Idiong gay- hai la mot ngii> en dc ^ ton tai tir lau trong thuc tiln hang hii quoc 
^ . Qu} ticna\ duocdiinh thiic ̂ i nhai trw^Cwig uoc Giane\a 1958 ̂  e L^ih hai va Vimg tiep giap 
va C&ig uoc Luat bi£n 1982. Macdii va>.ketiJkhi xult hien din n^'ngu>en tic nsn i ^ lam noi len 
nhum cuoc tranh luan lien t i ^ giila cac quoc ^ ve khai niem. be qua kem tbeo. i^iam vi ap d^ng ^ a 
hieu hrc p h ^ K cua no. dac biet la d i i dd dJ qua khdn§ g ^ hai d5i \cn tau quan su nu6c ngoai. Qua 
qua irinh nghien cuu nhin^ qi^- <finh ciia phap luat qudc le. ĵ iEqj luat mgt sd quoc ^ a a^ the gioi. 
cung nbu jibap luat Viet Nam ve quyen di qua khong gav* hai cua tau quan su nuoc ngoai. bai v iet dua 
ra nhung luan cu khoa hoc gop p h ^ yay dung qu}' che phap K' dio tau thuyen noi cbung va qu>' die 
aia tau quan su nuoc ngoai noi riei^ trong Du tiiao Luat cac \Tmg bien \'iet Nam. 

l . f ) a t ^ a n de 

Trong Luat quoc te. quyen di qua khong 
gay hai la mot quy tSc da duoc ton tai trong mpt 
thai gian kha dai va hlnh liianh len mot phin 
cua quy che lanh hai. Quy tac di qua khong gay 
hai xuat hien voi sir phat trien cua Luat bieiL 
Trong nhiing thai k>' co xua faau nhu khong co 
b^t ky- nguyen t ic quoc t^ nao quy dinh cac hoat 
dong khai tbac cac bien va dai ducmg. Bien va 
dai diFOng la de ngo cho tat ca cac quoc gia [1]. 
Khi tfa^ ky thu-17 mtri bi t dau. quan be san xuat 
tu ban phat trien va nhimg luc dja mai duac tim 
th iy . thuong nghiep \ e bien phat trien cue ky 
htmg thinh. Xung dot giiia cac nguyen tac \ e tu 
do biln ca va ca ve kiem soat bien ca da dan 
den su thiet lap cac quy che lanh hai cung nhu 
quy ch i bien ca. Nhu thoa hiep, cac quoc gia bo 
biln CO quy&i kilm soai den mot pham vi nhit 
^ n h nao do viing bien lien ke voi di t lien ciia no. 

' Tac gia lien he. DT. 84-1-35650769 
E-mail: nbadien a;> aboo.com 

Tuy nhien. de thuan tien cho thirong mai, cac 
quyen qua lai tren bien c ing duac bao \ e trong 
\-img ldnh hai. Boi vay khai niem ve di qua khong 
gav' hai da ra dcri va sau do hinh thanfa nen mot 
phin cua che do lanh hai. 

Quyen di qua khong gay hai cfainh thuc 
dugc quy dinfa ngfaia trong hai cong uoc quoc te 
noi tieng; Cong udc Gianevo nSan 1958 ve 
L3nh hai va Viing tiep giap va Cong uoc Lual 
biln nam 1982 (tii Dilu 17 din Bi lu 32). 
Quyln nay tao thanh mot phan tror^ quy chi 
pimp Iy ciia lanh hai. dong thai tro thanh 
nguyen tac ciia Luat quoc te [2]. Tuy nfaien. 
ngay tir khi moi hinh tfaanfa, nguyen tac nay da 
ga>' ra nfaieu cuoc tranh clii soi noi, keo dai giu:a 
cac quoc gia lien quan den van de: pfaam vi ap 
dung, faieu Iuc pfaap Iy va ham y chua dung 
trong npi ham kfaai niem ~di qua khong gay hai. 
Su xuat hien khai tiiem di qua kfaong gay hai da 
bi anfa huong dang ke bdi hpc thuylt Grotius 
vdi su CO sii) cho viec tu do hang hai va tu do 
Auong mai, Tuy nhien. khai niem ve di qua 
khong gay faai ciing dS duoc St. Augustine va 
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Francisco Vitoria de cap trudc do, vdi lap luan 
ring theo luat tu nhien, bien ca la mot thii cua 
chung cho ti t ca va do do dugc de ngd vdi tat 
ca t^u thuyin ciia t i t ca cac quoc gia. Tuy 
nhien, khai niem tu do di lai vao thdi ky dau tiiy 
thupc vao khai niem chu quyen cua quoc gia 
tren ianh thd ciia no. Tfaeo E. de Vattel. quyen 
di qua khong gay hai kfaong pfaai la mot quyen 
tuyet doi, faay la quyen ti t yeu [3]. Ke tir khi 
xuit hien, quyln di qua khong gay faai da gay ra 
nhihig Wanh luan lien tiep giira cac qudc gia ve 
khai niem ciia no, he qua kem theo, pham vi ap 
dung va hieu luc phap ly... Tat ca nhimg npi 
dung nay dugc tranh lu|n mpt each rpng rai 
trong c ^ tai lieu luat phap quoc te va hien van 
tiep tyc dugc thao luat ke ca sau khi Cong udc 
Lien Hgp Qudc ve Luat bien di vao hieu luc. 

Dilm gay ra tranh lu^n nhieu nhat, tham chi 
cdn 1 ^ phat sinh cac tranh chap quoc te, do la 
van de quy che di qua kfadng gay hai ciia tau 
quan sir nudc ngoai. Mac dii, hau het cac quoc 
gia tren the gidi deu da hau nhu dat dugc su 
ddng thuan ve viec cdng nfaan quyen qua l^i vo 
hai ciia tau thuong mai nudc ngoai trong lanh 
hai ciia qudc gia ven bd, nfaimg van de quyen 
qua l^i vd faai ciia tau quan su nudc ngoai lai 
khong doTi gian. Mot so qudc gia co sue m^nh 
ve hai quan rat iing hp quyen qua lai vd hai ciia 
tau quan su vl hp mudn giao thdng dudng hang 
hai tren thl gidi dugc d l dimg, va dam bao 
chinh sach ngo^i giao ciing nfau lgi fch chien 
lugc ciia minfa [4]. Ben canh do, rat nhieu qudc 
gia ven bien lai mudn kiem soat tau quan su 
nudc ngoai khi di vao lanh hai ciia minh vi 
nhung ty do bao ve an ninh qudc gia, tieu bieu 
nhu: Tmng Qudc, An Dp. Pfailippin, Iran, Libya, 
Han Qudc, Viet Nam,... Vi vay, trong phap luat 
ciia cac qudc gia nay deu quy djnh tau quan sir 
nudc ngoai phai tfadng bao trudc hoac phai dugc 
sir dong y ciia co quan c6 thim quyen tnrdc khi 
tien vao lanh hai ciia nhiing qudc gia dd. 

Cac tau chien cd quyen di qua khdng gay 
h^i trong lanh hai hay khdng vin la mpt vin d l 
dang tiep tuc dat ra nhieu tranh luan va van 
chua cd Idi giai thda dang trong Luat qudc t l 

Bai viet nay phan tich khai lugc cdc quy 
dinh cua phap luat qudc te, phap luat mpt sd 

qudc gia tren th l gidi, cung nhu phap lu^t Viet 
Nam v l quyln di qua khdng gay hai ciia tau 
quan sir nirdc ngoai nham cung cap nfaung luSn 
cu khoa fapc gdp phin xay dung quy che phap 
ly cho tau thuyin noi chung va quy chi ciia tau 
quan su nudc ngoai ndi rieng trong du thao 
Luat cac viing bien Viet Nam. 

2. Quyen di qua khong gay hai ciia tkn quan 
sir Du&c ngoai t rong ISnh hai theo quy dinh 
ciia phap luat qudc te 

2.1. Thual ngir "tdu qudn sir", "di qua" va "di 
qua khong gdy hai" 

Di lu 8 Cdng udc Gioneva 1958 ve lanh hai, 
viing tiep giap va Dieu 29 Cdng udc Luat bien 
1982 d iu da djnh nghia ve tau chien la "mpi tau 
thuyin thupc luc lugng vu trang cua mdt qudc 
gia va mang dau hieu ben ngoai dac trung ciia 
cac tau thuyin quan sir thudc qudc tjch nudc 
dd; do mpt sT quan hai quan phuc -vu quoc gia 
dd chi fauy, ngudi chi huy nay cd ten trong danh 
sach cac si quan hay trong mpt tai lieu tuong 
duong; va doan thiiy thii phai tuan theo cac dieu 
lenh ky luat quan sir". 

Di qua lanh hai dugc faieu la: 

(a) Di ngang qua nhimg khong di vdo noi 
ihiiy, khong dgu lgi trong mot vUng tdu hogc 
mot cong trinh cdng a ben ngodi nQi thtiy; hoac 

(b) Dt vdo hodc r&i khoi noi thiiy, hogc dgu 
lgi hay rdi khoi mot vSng tdu hay mdt cong 
trinh cdng a ngodi noi thuy neu tren " (Dieu 18 
' Cong if&c Lugl bien 1982). 

Viec di qua dugc tien hanh lien tuc va 
nhanh chdng. Cac tau thuyen nudc ngoai chi cd 
the dimg lai va tha neo khi gap nhiing sir cd 
thdng thudng ve hang hai hoac vi mdt trudng 
hpp bat kha khang, hay mac nan, hoac vi muc 
dich Cliu giiip ngudi hay tau thuyin, phuong 
tien bay dang lam nguy hoac mic nan. Sau khi 
cac sir bien tren ket thiic, tau thuyin nudc ngoai 
phai tiep tuc hanh trinh lien tuc v^ nhanh chdng 
(kfaoan 2 Dilu 18). 

Nhu tren da khang djnh quyen di qua khdng 
gay hai la mdt quyen mang tinh tap quan [6] 
Quyen nay dugc thira nhan vi lgi ich phat trien. 
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fagp tac. kinfa t l va hang hai ciia ca cdng ddng 
ciing nhu ciia timg qudc gia. 

Qua lgi khdng gay h^i dugc hiSu la khdng 
lam phuang hai d in hda binfa, trat tu hay an 
ninh ciia qudc gia ven bien, Vi$c qua lai khdng 
gay hai pfaai dugc ti ln hanh phii hgp vdi Cdng 
udc Luit bi ln 1982 v4 phip luat qudc t l . Tau 
ngam nudc ngoai khi di trong Mnh hai phai di 
trong trang thai ndi va treo cd qudc tich. 

Viec di qua ciia t^u thuyin nudc ngoai bi 
coi la phuang hai den hda binh, trat tu, an ninh 
ciia qudc gia ven bien nlu nhu d trong ianh hai 
tau thuyin nudc ngoai t i ln hanh mpt trong bi t 
ky hanh dpng nao sau day [5]: 

"(a) De dpa hogc dimg vfi luc chong lgi chu 
quyen. todn v?n lanh tho hogc dgc lap chinh tri 
cda quoc gia ven bien hay ditng moi cdch khac 
trdi vdi cdc nguyen tac ciia phdp ludt qudc ti 
da dvgc neu trong Hien chuang Lien hgp quoc; 

(h) Luyen tap hogc dien tgp vdi bdl ky kieu 
logi vU khi ndo; 

(c) Thu thgp tinh bdo gdy thiet hai cho quoc 
phong hay an ninh cua quoc gia ven bien; 

fd) Tuyen truyen nhdm ldm hgi den quoc 
phdng hay an mnh ciia quoc gia ven bien; 

(e) Phong di, tiip nhgn hay xip len Idu cdc 
phuffng tien qudn su; 

(f) Phdng di, tiep nhdn hay xep len tdu cdc 
phuang tien qudn sir; 

(g) Xep hoac dd hdng hda, tien bgc hay dua 
ngudl ten xuong tdu trdi v&i cdc lugt vd quy 
dtnh ve hdl quan, thue khda, y te hogc nhgp cu 
ciia quoc gia ven bien; 

(h) Gdy d nhiem co y vd nghiem trong, vi 
phgm Cong udc; 

(i) Ddnh bat hdi sdn; 

(j) Nghien cuu hay do dac: 

(k) Ldm roi loan hoat dong ciia mpi he 
thdng giao thdng lien lgc hodc moi trang thiet 
bi hay cong frinh khdc ciia qudc gia ven biin, 

(I) Mqi hoat dgng khdc khdng true tiip lien 
quan din viec di qua " 

Tdm l?i, quyen di l^i khdng gay hai tren 
lanh hai dugc tfaiet lap vao thdi k> dau tien ciia 

thfi ky nay vk cudi ciing dugc quy dinh trong 
cac cdng udc qudc te: Cdng udc Geneva nam 
1958 ve Lanh hai va Vung Tiep giap va Cdng 
udc Luat bien nam 1982. Dudng nhu da cd 
dugc su nhat tri ddi vdi quyen di qua khdng gay 
hai ddi vdi tau budn (tau dan sir), nfaung van 
cdn tdn tai mdt sir khac biet trong hgc thuyet 
ciing nhu trong tap quan qudc gia ve van de cac 
tau chien cd nen dugc hudng quyln tuang tu 
nfau cac tau budn hay khdng. 

2.2. Quy chi phdp ly cua tdu chiin/tdu qudn su 
theo quy dinh cua Cong udc 1982 

* Quyen di qua khdng gdy hai cua tdu qudn 
su nudc ngodi trong lanh hdi 

Cdng udc ve ianh hai va viing tiep giap nam 
1958 va Cdng udc Luat bien 1982 deu cd 
nhihig dieu khoan tuong tir nhau quy djnh ve 
quyen qua lai vd hai (Dieu 14.1, 14.6, 23 Cdng 
udc 1958 tuong iing vol Dilu 17, 20, 23 Cdng 
udc 1982), trong dd khang dinh ro "Vdi dieu 
kiin phdi chdp hdnh Cdng udc, tdu thuyen cua 
tdt cd cdc qudc gia, cd bien hay khdng cd biin. 
diu duac htfdng quyen di qua khong gdy hgi 
trong ldnh hdi" (Diiu 17). Tuy nhien, khong cd 
dilu khoan nao quy djnh ro viec ddng y hay tii 
chdi cho tau quan su cd quyen qua lai vd hai. 
Do do, khi ap dung va giai thich cac Cdng udc 
nay da lam xuat hi?n hai quan diem khac nhau. 

Quan diem thii nhat cho rang qudc gia ven 
biln khdng dugc phep yeu ciu tau quan su nudc 
i^oal phai thdng bao hay xin phep trudc kfai vao 
lanh hai cua qudc gia do. Nhung ngudi theo quan 
dilm nay da dua ra ba lap luan chinh [7]: 

(i) Dilu 17 n im trong tieu muc A thudc 
Muc 3, Phin I Cdng udc Luat bien 1982 vdi 
tieu de "Cac quy t ic ap dung cho tat ca cac loai 
tau thuyin/ Rules applicable to all ships" da cho 
phep tau thuyen cua t i t ca cac qudc gia deu 
dugc hudng quyen di qua kfadng gay faai trong 
ianh hai. Day la mpt dan chiing de chiing minh 
Dilu 17 ap dung cho tau quan su cung nhu mpi 
Ioai tau kfaac tuong tu nhu tau thuong mai; 

(ii) Khdng cd bat ky quy dinh nao trong 
Cong udc quy dinh ve mdt quy che phap Iy 
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rieng danh cho tau quan sir khi di trong lanh hai 
cua qudc gia ven bien. Vi vay, tau quan su cd 
quyln tuong tu nhu tau thuang mai va mpi loai 
tau khac; 

(iii) Dieu 30 kfai quy dinfa ve "Tau chien 
khdng tuan tfaii cac luat va quy dinh ciia qudc 
gia ven bifin" da ham y rd tau quan sir cd quyen 
qua lai vd h^i. 

Quan diem thii hai cho rang qudc gia ven bien 
cd quyen yeu cau thdng bao trudc, xin pfaep trudc 
hoac ap dat cac thu tuc khac doi vdi tau quan su 
nudc ngoai khi vao ianh hai ciia qudc gia dd. 
Nhihig I^p lu|n dugc dua ra bao gdm: 

(i) Theo Dieu 19 (Nghla cua thu^t ngir di 
qua khdng gay hai) va Dieu 25 (Quyfin bao ve 
cua qudc gia ven bien). Qudc gia ven bien cd 
quyen thi hanh cac bien phap can thiet de bao 
ve lgi ich an ninh quoc gia, dieu nay se bao 
gdm ca vific yeu cau tau quan sir nudc ngoai 
phai tifin faanh tfadng bao hoac dugc phep trudc 
khi vao lanh hai cua qudc gia do, 

Khoan 1 Dieu 25 quy dinh rang qudc gia 
ven bifin cd thfi thi hanh cac bien phap can thiet 
trong ianh hai ciia minh dfi ngan can mpi vific di 
qua cd gay hai. Khoan 3 Difiu 25 cho phep qudc 
gia ven bien dinh chi thuc faifin viec di qua 
khdng gay faai ciia tau thuyen nudc ngoai tai cac 
khu virc nhat dinh trong lanfa hai cCia minh, nfiu 
bien phdp ndy la can thifit de bao dam an ninh. 

(ii) Cac quy dinh tai Difiu 30 Cdng udc Luat 
bien 1982 lifin quan den viec tau chiln khdng tuan 
tfaii cac luat va quy dinfa ciia qudc gia ven bien khi 
di qua lanh hai, cho phep qudc gia ven bien dugc 
xay dung cac Iuat II ys lanh hai. Do dd, cac qudc 
gia nay co thfi dua ra nhthig quy dinh bit bupc tau 
quan su phai xin phep hoac tfadng bao trudc khi 
vao lanfa hai trong luat le ciia nunh. 

(iii) Lanh hai ludn la mdt phin ianh tfad ciia 
qudc gia ven bien va thupc chii quyln ciia qudc 
gia. Vi vay, theo nguyen t ic bao dam su toan 
v?n lanh thd va bao vfi chu quyln, an ninh quoc 
gia. qudc gia ven bien dugc phep ap dung cac 
quy djnh tren. 

(iv) Cac dilu khoan ciia Cdng udc Luat biln 
1982 quy dinh vfi quyln di qua eo bifin qudc tfi va 
viing nudc quan dao deu su dung thuat ngiJ "lit ca 

c& tau thuyfin/all ships", trong khi cac dieu 
kfaoan rieng ve di qua khdng gay hai lai chi dimg 
thu^t ngii "cac tau thuyen/ ships" [8]. 

Chinh vi nhung dieu khoan khdng ro r ^ g trong 
Cdng udc Luat bien 1982 da din den cac quan difim 
trai ngugc nhau va rit Wid co the dung hda Mdi 
qudc gia diu vi lpi ich rifing ciia minh ma khdng dua 
ra hoac dua ra nhirng tiiii tuc bit budc ddi vdi tau 
quan su khi tien vao lanh hai. Dk giai quyet van de 
nay cd le pfaai vgn dung nguyen tic ^ dugc cac 
quoc gia tiianfa vifin cdi^ udc thdng nhit n g ^ d Idi 
noi dau: "Cdc vdn de khdng dugc quy dinh trong 
Cong udc se tiep tuc dugc xir ly bdng cdc quy tdc vd 
nguyen tdc ciia phdp ludt quoc ti ndi chung". 

Cd Cdng u&c nam 1958 vi lanh hai va 
viing tiep gidp, cUng nhu Cong u&c Luat biin 
1982 diu khdng co bdt ftj- diiu khoan dgc bift 
nao quy dinh ro vifc tdu qudn Sfr nu&c ngodi 
khi vdo trong lanh hdi cua mpt quic gia ven 
bien cd phdi xin phip hay khdng. Vi vay, van 
dfi nay se dugc dieu cfainh thay the bdi tap quan 
qudc te. Trong bai ngfaifin ciiu ciia minh dang tren 
tap chi Chinh sach bifin vdi tira d l "Vin dl qua Igi 
vd hai ciia tau quan su sau Hdi nghi Luat bien lin 
thli HF', Jin.S cho ring: "Han 100 nam vl trudc, 
ca hpc thuyet va thijc tien cac qudc gia dfiu chi ra 
mdi quan he giiia viec di qua cua tau quan sir vk 
quyen di qua khdng gay hai trong ianh hai mang 
tinh chat nhi nguyen ban la nhit nguyfin" [9]. 
Nhu viy, theo quan niem cua thuyet nhi nguyfin 
thi giOra viec di qua cua tau quan sir trong lanh faai 
va quyen di qua khdng gay hgi la ddc lap, khdng 
cd mdi quan he vdi nhau. Dieu dd cd nghla la 
quyen di qua khdng gay hai ciia tau thuyen khdng 
bao gdm ca tau quan su. 

Tir khi hinh thanh nguyfin t ic di qua khdng 
gay hai trong lanh hai vao cuoi thfi ky XIX, van 
de tau quan su cd dugc phfip ap dung nguyfin 
tSc nay khdng da gay ra nhifiu cudc tranh lugn 
ldn tren difin dan qudc tfi. ThSm chi trong cac 
bai viet da cdng bd cac tac gia ciing khdng cd 
sg thdng nhat ve van dfi nay. 

* Quyen mien trir vd nghta vu cua tdu qudn 
su khi di qua lanh hdi 

Phil hgp vdi c i c quy pham tgp quan vk quy 
pham phap 1^ quoc t l , tau quan sy dugc thira 
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nhan la tai san dac biet cua qudc gia va la mdt 
bg phan hiru co cua lire lugng vu trang ciia 
quoc gia dd. Nguyfin tic binh dang giiia cac 
qudc gia va nguyfin tic chii quyen qudc gia 
khdng cho phep mdt qudc gia nao dugc xam 
phgm va tien hanh bit ky mpt bifin phap cudng 
cfae nao ddi vdi tai san qudc gia khac ma kfadng 
dugc sir ddng y cua qudc gia nay. Khi d nudc 
ngoai, tau quan su dugc coi nhu la mpt trong 
nhihig CO quan ddi ngoai ciia qudc gia va la mot 
bd phan ciia luc lugng vii trang cua qudc gia dd. 
Bdi vay, tau quin su dugc hudng quyen mien trir 
de cd diy dii dilu kifin hoan thanh nhiem vu dugc 
giao, va cho phep qudc gia cd tau thuc hifin dugc 
vi?c kiem tra, chi dao, giam sat ddi vdi tau ctia 
minh mdt each lien tuc, thudng xuyfin. 

Luat qudc tfi hifin dai quy dinfa tau quan s^f 
dugc hudng quyfin mifin trir hoan toan tren cac 
vimg ndi thiiy, lanh hai, hai cang va ca tren 
vimg bifin qudc tfi. Ndi dung chii yfiu cua quyfin 
mifin trir danh cho tau chien bao gdm; 

- Quyen bat kha xam phgm tau va cac tai 
san tren tau; 

- Quyen mifin trir tu phap ddi vdi ban than 
chific tau va doan thuy thu (gdm quyfin mifin trii 
xet xii ve hinh su, vfi dan su, vfi hanh chinh, 
quyen mien trir cac hanh vi td tung). 

Trong vu in tau "Nghi sT Beige" (thfi ky 
XVIII), tda an da Ihira nhan rang "Khdng mdt 
quoc gia nao dugc thuc hifin quyen xet xir ddi vdi 
bit ky tai san ciia qudc gia khac, tiiam chi ddi vdi 
t^ san dang d tren lanh thd ciia qudc gia kia" [10]. 

Khac vdi quyen mien trir faoan toan va tuyet 
ddi d trfin viing bien qudc tfi, quyfin mien trir 
danh cho tau quan su trong vimg lanh hai cCia 
qudc gia ven bifin cd nhiing han chfi nhat dinh, 
Theo quy dinh ciia luat qudc tfi, tau quan su 
mac dil dupc dugc hudng quyfin miln trir tai 
phin, nhung khi d trong ianh hai ciia qudc gia ven 
biln vin pl^i cfaip hanfa mgi luat le vl bao vfi mdi 
trudng, hang hai. va cic the 1̂  cang bifin,...cua 
qudc gia do. Cdng udc 1958 ve Lanh faai va viing 
tifip giap cung nhu Cdng udc Luat bifin 1982 da 
quy dinh rang: "Tdu qudn su phdi ton trong cdc 
lugt vd quy dinh ciia quoc gia ven biin cd liin 
quan din viic di qua trong lanh hdi. niu khdng. 

qudc gia ven bien cd the }'eu cdu chiic tdu do rai 
khdi lanh hdi ngay lap tire" (Dieu 23 Cdng irdc 
1958 va Dilu 30 Cdng udc 1982). 

3. Phap luat cua mot so qudc gia ve quyfin di 
qua khdng gay hai cua tau quan sir nudc 
ngoai trong lanh hai 

Theo thdng ke mdi day, chi cd sd it qudc 
gia hifin nay quy djnh ro trong Iuat nudc minh 
vific chap nfaan tau quan su nudc ngoai cd 
quyfin qua lai trong lanh hai ma kfadng phai xin 
phep, mdt sd qudc gia khac khdng quy dinh ve 
van dfi nay trong luat. Cdn Iai khoang tren 30 
qudc gia yfiu cau tau quan su mudn vao ndi 
thuy ciia qudc gia dd phai xin pfaep tnrdc va sau 
khi dupc phep thi mdi dugc vao [11], Nhiing 
nguyfin lac va thu tuc xin phep la do luat ndi dia 
cua moi nudc quy dinh, thudng rat chat che. Tuy 
nhien. hien nay cung cd khoang hon 10 qudc gia 
trfin the gidi chi quy dinh tau quan su nudc ngoai 
mudn vao lanh hai thi chi can dang ky tnrdc hoac 
xin phep qua dudng ngoai giao [12]. 

Trfin CO sd cac nguyfin tac ciia tap quan va 
Iugt ph^ qudc te, tau quan sir nudc ngoai mudn 
vao lanh hai cua cic qudc gia Croatia, Egypt, 
Finland, Guyana, India, South Korea, Libya, 
Malta, Mauritius, va Serbia phai tien hanh thii tuc 
tfadng bio trudc. Hau fait cac qudc gia nay kfadt̂  
quy dinh ro thdi gian thdng bao trudc la bao lau. 
Vi vay. tau quan su nudc ngoai mudn di qua lanfa 
hai ciia mot qudc gia ven bifin chi can thdng tin ve 
y dinh cua minh cho qudc gia do vao thdi diem 
trudc khi tiln faanh vific di qua tren thuc tl. Hai 
qudc gia Croatia va Serbia yfiu cau viec thdng bao 
nay pfaai dugc tifin faanfa trudc 24 gid, trong khi 
South Korea yeu ciu it nhit la 3 ngay. 

Cic qudc gia kfaac nfau Algeria, Antiqua va 
Barbuda, Bangladesh, Barbados, Belarus, 
Burma, Bungary. Cambodia. Cape Verde, 
China, Congo (Brazzaville), Czech, Grenada, 
Iran, Maldives, Lithuania, Oman, Pakistan, 
Philippines. Myanma, Russia, Romania, St 
Vincent and Grenadines. Seychelles, Slovakia, 
Somalia, Sri Lanka, Sudan, Syria, UAE. 
Ukraina, Vietnam va Yemen deu yfiu cau cic 
tau quan su nudc ngoai mudn vao viing lanh hai 
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phai xin pfaep trudc, trir cic trudng hgp khan 
cip khdng thl khic pfauc dugc, cac su kifin bat 
kha khing (force majeure) [13] nfau gap tfaifin 
tai, tai nan uy hiip den an toan cua con tau va 
sinh mang ciia nhiing ngudi di tren tau, hoac 
trfin tau cd chd cic nguyen thu qudc gia (tdng 
thdng, chii tjch nudc, tfaii tudng, chu ticfa qudc 
hdi...) va nhthig tau hd tdng nd. 

Ve van dfi nay, trudc kfai Cdng udc Luat 
bien 1982 ra ddi, luat phap Lien Xd quy djnh 
nhu sau: Tau quan sg nudc ngoai mudn dugc 
vao lanh hai va cang ciia Lifin Xd phai xin phep 
qua Bp Ngoai giao Lifin Xd, cham nhat la 30 
ngay tnrdc khi vao. Pfaai ndi r6 muc dich va 
cang dinh xin dfin, sd lirgng tau, cap tau, tfin 
tau. nhihig tinh nang ky thuat chu yeu, thdi gian 
vao tham, hp ten ngudi chi huy. Khdng dugc 
qua 3 tau, thdi han d lau nhat la 7 ngiy. Tau 
ngam chi dugc phep d tu tfafi ndi tren mat nudc. 
Cac quy dinfa trfin khdng ip dung ddi vdi faai 
logi tau quan s\i: (1) tren tau cd cac nguyen thii 
qudc gia; (2) nhirag tau quan su tim chd an nau 
vi thifin tai (trudng hpp nay, cac tau ciing chi 
dirpc dfin cic cang md cua cho tau phi quan su 
nudc ngoai hoSc den mpt tram nio dd do luc 
lugng hai quan hay bien phdng Lifin Xd hudng 
din) [14]. Sau kfai Lifin Xd tan ra, Lien Bang Nga 
- qudc gia ke Ihira - tilp tuc dua trfin tinh thin cic 
quy dinfa neu tren da ghi nhan trong Luat ianh hai 
nhu sau: "Chinh phd Cgng hda Lien bang Nga 
thiia nhgn rdng qudc gia ven bien cd quyen thiit 
lap cdc thil lyc cdp phep cho tdu qudn su nudc 
ngodi kht di qua ldnh hdt" [15]. 

Cic qudc gia khac thudc Lien bang Xd Vilt 
trudc kia nhu Ukraina, Belarus, Czech, 
Slovakia ciing cd cic quy dinh tuong tu vdi 
Lien bang Nga va dfiu thira nhin ring "quic 
gia ven biin co quyen thiit lgp cdc thu luc cdp 
phep cho tdu qudn su nudc ngodi khi di qua 
ldnh hdi cua hg" [16]. 

Ngoai ra mpt sd qudc gia khic cilng quy 
dinh tuong tu trong luat cua minh, cd thl neu 
ra dudi day mpt vai vi du nhu sau: 

Theo Luat ve cic \ iing bien va Ianh hai ciia 
Pakistan ngay 22/12/1976 "tdu qudn su, may 
bay qudn su khi di qua lanh hdi, bay phia tren 

viing nudc thugc lanh hdi phdi dugc phep trudc 
do cua chinh phu''' [16], Dan Mach cung li 
qudc gia cd quy dinh chat chg vfi vin dl tau 
quan su. Trong Quyet dinh ve quan ly faanh 
chinh tau quan su va may bay quan su vao tham 
ianh thd Dan Mgch, da neu tai phan II "Tdu 
qudn su nuac ngodi se khdng dugc phep dimg 
lgi hodc thd neo trong ldnh hdi neu khdng dugc 
phip trudc do, trir khi viec dirng lai hodc thd 
neo Id vi ly do bdt khd khdng". Lugt lanh hai cua 
Barbados nam 1977 va Lugt lanh hai ciia Grenada 
nam 1978 cd quy dinh tuong ddi gidng nhau"(̂ 0M 
qudn sif nudc ngodi se khong dugc phep di qua 
lanh hdi eita Barbados niu khdng dugc su ddng y 
truac dd cua ca quan cd thdm quyin ". 

Myanma, mdt trong cic qudc gia thupc khu 
vuc Ddng Nam A, da quy dinh trong luat ciia 
rainh nhu sau: "Mdt tau quan su nudc ngoii khi 
di vio ianh hai ma khdng cd su ddng y trudc dd 
cua Hpi ddng Bp trudng sfi bi yeu cau rdi khdi 
khu vuc niy ngay lap tiic" [17]. Trung Qudc 
mac dii la qudc gia cd sire manfa hai quan, cd 
kha nang kiem soat tdt tren cac viing bifin, song 
qudc gia nay van yeu cau tau quan sir nudc 
ngoai khi vao lanh hai ciia minh phai xin phep, 
cu the: "Tau nudc ngoai phuc vu miic dicfa quan 
su phai cd su ddng y ciia Chinh phii Cdng hda 
Nhan dan (CHND) Trung Hoa khi tien vao lanh 
faai ciia CHND Trung Hoa" [18], Ngoai ra, mdt 
loat cac qudc gia Chau A khac nhu Indonesia, 
Phlippines, Indian ciing cd chfi dp tuong tu [19]. 

Nhu vgy, xuat pfaat tir thuc tien quy dinfa 
trong luat qudc gia vfi van dfi nay da gop phan 
hinh thanh mdt nguyen tac tap quan chung: tau 
quan su nudc ngoai dugc phep di qua kfadng 
gay hai trong ianh hai, song cd the bi rang budc 
bdi yfiu cau phai thdng bio hogc xin phep trudc 
cua qudc gia ven bien [20]. 

4. Quyen di qua khdng gay hai ciia tau quan 
su nuvc ngoai trong lanh hai theo quy djnh 
ctia phap luat Vi^t Nam va khuyin nghj cho 
du thao "Luat cac vung bien Vi|t Nam" 

4.1. Quyin di qua khdng gdy hgi cua tdu qudn 
su nudc ngodi trong lanh hdi theo quy dinh ciia 
phdp ludt Viet Nam 
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Ddi vdi Viet Nam, quy chi phip Iy ciia tau 
thuyen qu3n sir nudc ngoai dugc ghi nfain cy 
tfai tai Nghi djnfa 30/CP ngay 29/1/1980 va mdi 
day nhit li Nghi dinh 55/CP ngay I/10/1996. 

Theo Nghj dinh 30/CP ve "Quy che cho tau 
thuyen nudc ngoai hoat ddng tren cac vimg bien 
ciia nudc CHXHCNVN", tiu quan su nudc 
ngoai mudn vao vimg tifip giap ianh hai Viet 
Nam phai xin phep Chinh phu nudc CHXHCN 
Vi?t Nam (qua dudng ngoai giao) it nhit la 30 
ngiy. Trudc va sau khi dugc phep vao, pfaai 
tfadng bao cho cic nha duong cue quan sg Vifit 
Nam (qua B6 Giao thdng van tai nudc 
CHXHCNVN) 48 gid tnrdc khi bit diu di vao 
vCing tilp giip linh hai Viet Nam (diem c, Dilu 
3). Difiu nay la trii vdi quy dinh cua Cdng udc 
Luit bien 1982 vi viing tiep giap ISnh hai la mdt 
phan ciia vimg dac quyen kinh tl va tai day cac 
qudc gia khic dugc hudng quyen tg do hang 
hai, trong dd cd quyen di qua khdng gay hgi. 

Nghi dinh 30/CP cdn quy dinh: Tau quan su 
cua Cling mpt nudc dugc phep vao ianh hii 
hoac ndi thiiy Viet Nam khdng dupc qua 3 
chific vi thdi gian trii dau cua mdi tiu khdng 
dugc qua mdt tuan (Dilu 5). Trong nhimg 
trudng hgp khan cip, khdng thfi khic phuc 
dugc nhu gap tfaifin tai, tai nan,... bit bupc phai 
dimg lai hoac tha neo trong lanh hii Vifit Nam, 
tau quan su nudc ngoai phii tim mpi cicfa lien 
lac va bio cao lap tdc vdi co quan cd tham 
quyen Vift Nam d noi gan nhat; pfaii chiu mpi 
su kiem soat ciia cac nha chirc trich Viet Nam 
de lam rd tinh chit thuc cua ly do neu ra, va 
phai tuan theo mgi hudng dan cua cic nha chtrc 
trach Viet Nam (Dilu 6). 

Gan day nhit, ngiy 1/10/1996, Cfainh pfau 
da ban hanh Nghj dinh sd 55 quy dinfa vl hoat 
ddng ciia tau quan sg nudc ngoai vao tham 
nudc Cpng hda Xa hpi Chii nghia (CHXHCN) 
Viet Nam. Theo dd, tiu quan su mudn vao tham 
nudc CHXHCN Viet Nam cin phii xin phep 
thdng qua dudng ngoai giao cfaam nhit la 30 
ngay tnrdc ngay du kifin tau vao cang. Khi dfin 
lanh hai Viet Nam dfi vao cang, tau quan su 
nudc ngoii phai tfauc faifn cic quy dinh sau: 

"/ Tdu ngdm phdi a trgng thai ndi; 

2. Tdu phdi ghi ro sd hieu, ten tdu; 
3. Dua todn bg vfi khi vi tu thi quy khdng 

vd a trgng thdi bdo qudn; 
4. Dimg lgi a vitng ddn trd hoa tieu di ldm 

thil tiic nhgp cdnh vd theo hudng ddn cua cdng 
vu, hoa lieu VietNam; 

5. Chi duac sir difng cdc thiit bj cdn thiet 
bdo ddm cho an lodn hdng hdi vd tdn sd lien lgc 
da ddng ky; 

6. Den dung cira khdu cdng theo tuyen 
dudng vd hdnh lang quy dmh ". 

Nhu vay, rd ring trong ca hai Ngfai dinh 
trfin. cfaii truang ciia nha nudc ta li yfiu cau tau 
quan su khi vao linh hai phii xin phep trudc. 
Difiu niy xuat phit tir nhifiu nguyfin nhan khic 
nfaau. Mdt trong nhihig nguyen nhin do la do 
sue manh fail quin cua Viet Nam cdn yeu chua 
the kifim soat hfit dugc tat ca cac tau thuyen 
(dgc biet la tau quan sg) hogt ddng trfin cic 
vimg bien thudc chu quyfin. Hon nua, van de 
nay lai tuong ddi nhay cim cd lifin quan dfin 
viec bao vfi an ninh, qudc pfaong cua Viet Nam 
nfin cd thfi thiy chiing ta da kha thgn trgng khi 
dua ra nhung quy djnh nhu vay. 

4.2. Mdt sd khuyen nghi cho dif thdo "Lugt cdc 
viing bien Viet Nam " 

Viet Nam la qudc gia cd Igi thfi va khi nang 
Iam chu bifin, trd thanh mdt nudc manh ve bien 
nhu muc tieu ma Nghi quyfit sd 27/NQ-CP, 
ngay 30/5/2007 vl Chiln luac bien Viet Nam 
din nam 2020 dua ra. Mpt trong nhung cdng cu 
quan trgng thuc hien chinh sach bien trong tinh 
hinh mdi la Lugt Cic viing bien Vifit Nam. lugt 
nay xac dinh khung phap ly co ban cho viec 
tiln ra bien ctia dat nudc. 

Trong qui trinh xay dimg Luat cac viing 
biln Viet Nam. vin dl vfi hogt dgng cua tau 
thuyen quan su nudc ngoai trong viii^ bien 
thudc qudc gia ven bien, nhat la cac qudc gia 
dang phat trifin nhu Viet Nam ludn la mot van 
dfi nhgy cim cd anh hudng trgc tifip den ddc 
lap. chil quyen, toan ven lanh thd, 

Mgt sd hgc gii cho rang "Nghj dinh sd 
30/NND-CP ngiy 29/1/1980 cua Cfainfa phu vl 
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faoat ddng ciia tau tfauyen nudc ngoai trong cic 
viing bifin Viet Nam quy djnh, tau thuyin quan 
su nudc ngoai khi di vao vimg tifip giap va lanh 
hai Vifit Nam pfaai xin pfaep. Quy djnfa nay dugc 
ban hanh trudc khi Viet Nam phe chuan Cdng 
udc Lugt biln 1982 va kfadng phii hgp vdi ndi 
dung ciia Cdng udc, vi vay chiing ta nen difiu 
chinh tau thuyfin quan su nudc ngoii dugc 
hudng quyfin qua lai khdng gay faai trong lanh 
hai Viet Nam khdng phii xin phep d l tao quan 
he tot vdi cac nudc" [21], Khing djnh nay chua 
hin da chinh xac. Nhu phan 3 1 da phan tich, 
mac dil, Viet Nam quy djnh tau thuyen quin sg 
nudc ngoai phai xin phep trudc khi vio vimg 
tifip giap linh hai la gai vdi quy dinh cua Cdng 
udc Lugt bifin 1982, nhung viec tau quan su-
nvdc ngoai phai xin phep tn rdc khi vao lanh 
hai tht khong t r i i vdi Cdng irdc 1982 bdi ve 
van d l nay CSng udc chira quy dinh ro rang. 

Mdt cau hdi dgt ra la lieu trong Luat cac 
viing bifin Vift Nam chiing ta cd nen quy dinh 
cho phep t iu quin su nudc ngoii dugc di qua 
khdng gay hai trong linh hai ma khdng phai xin 
phep hay khdng? Neu chip nhgn dieu nay thi 
Vifit Nam pfaai cd nfaung bien phip gi dfi kifim 
soat c ic tau quan su trong khi luc lugng hai 
quan ciia ta con mdng, yfiu? 

Lanh faai dugc coi nfau mdt bd phan hiiu co 
ciia lanfa tfad qudc gia, la vimg bifin tfaugc chii 
quyfin qudc gia. Tai viing bien nay, qudc gia 
ven bien thuc faien tfaam quyen rieng bifit vfi 
pfadng thli qudc gia, vfi cinh sat, thul quan, 
danh ca, kfaai thic tai nguyen thien nhifin, d iu 
tranh chdng d nfaifim nhu ddi vdi linh thd d i t 
lifin. Day cung l i vimg tifip giap vdi npi thuy 
nen cd vai trd quan trpng trong viec bio v^ an 
ninh, chii quyfin. toan ven linh tfad cua qudc gia 
ven bien. Do dd mpi faogt ddng ciia tau thuyin 
difin ra tren viing Ianh hai can phai dugc kifim 
soat chat che. Cdng udc Lugt biln 1982 khdng 
cd bat ky mdt quy dinh rieng nao dl cap den 
vific tau quan su nudc ngoii cd quyfin qua lai 
vd hai gong linh hai ma khdng phai xin phep. 
Hon niia tfauc te phap Iuat ciia nhilu qudc gia 
da quy dinh \e viec tau quan sg nudc ngoii 
phai xin pfaep khi di vao Ianh hi i . Vi vay, Viet 
Nam ciing cd the dua ra nhihig quy djnh vira 

khdng trii vdi Cdng udc, ddng thdi bao v^ tdt 
hon lgi ich qudc gia. Trong bdi cinh hien nay, 
khi nfin kinh te bien ciia cfaung ta cdn cfaira tfauc 
su phat trien, luc lugng hai quan, canfa sit biln 
cdn yeu, Viet Nam van nen gifl- quy dinh tau 
quin sg nudc ngoii trudc kfai v i o Ianh faai Viet 
Nam c in phai xin phep trudc. Tuy nhien, de thfi 
hifin tinh th in thi?n chi v i mong mudn md rpng 
mdi quan he hgp t ic vdi cac qudc gia, cfaiing ta 
cd thfi dua ra nhihig quy dj i^ mang tinh chit 
mem mdng hon, bing vifc cho pfaep tau quan 
su nudc ngoai di qua khdng gay hgi trong tanh 
faai m i cfai can ding k^/ tfadng b io trudc. 

Xay dung Luat c ic vimg bifin la budc di can 
thiet phuc vu qua trinh tifin ra bifin, l im chu 
bien ciia Viet Nam. Van de ve quy chfi phip ly 
ciia c i c loai tau thuyfin ndi cfaung va tau quan 
su ndi rieng cung nen dugc dfi c ip rd trong dao 
lual nay. Nfau vay se tao co sd phip ly vihig 
chac, hd trg hifiu q u i cho vific thuc hifin chifin 
lugc tifin ra bifin, lam chu bien ciia Viet Nam, 
b io vfi vihig chic dpc lap, chu quyen, an ninh 
va toan ven llnh tho; gdp phan thuc thi hieu qua 
cfaii quyfin, quyen chii quyen va quyen tai phan 
qudc gia ciia Viet Nam tren Bien Ddng. 
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The innocent passage right of foreign warship in territorial 
water under principles of International and Vietnam Law 

Nguyen Ba Dien, Nguyen Hung Cuong 

VNU School of Law, 144 Xuan Thuy, Hanoi. Vietnam 

The innocent passage rule has a long standing in the international maritime practice. Tfais rule was 
formally recognized in the Geneva Convention on the Territorial Sea and Adjacent areas 1958 and the 
United Nation Convention on the Law of the Sea 1982. However, since appeared tliis principle have 
rise to debate in a row between tfae countries of its concept, together with the result, the applicability 
and legal effect of its characteristics go througfa different regimes is not harmful to foreign warships. 
Over the course of studying the provisions of international law, national law of some states in the 
world, as well as tfae law of Vietnam on tfae innocent passage of the foreign warship, the article 
provides a review scientific foundations to contribute to building tfae legal status for boats in general 
and the regulation of foreign warships in particular in Draft of the Law on Vietnam's waters. 




