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Tom tat: Bdi viit phdn tich vd ldm ro: i) Khdi niem vd cdc thdnh td ciia tgp qudn 
thuong mai; ii) Quy tdc chung vi chung minh tap qudn; iii) Chirng minh tinh chit 
thuong mai cita tdp qudn; iv) Ky thudt chung minh tap qudn. 

Abstract: The article analyses and clarifies: i) the concept and components of 
commercial custom; ii) General principle on proof of custom; iii) Proving commercial 
character of custom; iv) Techniques to prove custom. 

Chirng cu dugc xem la "linh hon" 
ciia tl tung ddn sy, con chiing 

minh la qua trinh tim ra va xdc dinh ddy du 
cdc chiing ciiV Qua trinh nay co y nghTa 
quylt djnh dli vdj boat dpng xet xii. Ld noi 
tap hgp chil ylu cdc nguyen tdc va qui tac 
ve to tung ap dung cho ca viec gidi quyet 
cac vu viec dan su, hon nhan va gia dinh, 
kinh doanh, thuong mai vd lao dpng, Bp 
luat T I tung Ddn sy 2004 (sira dli 2011) co 
quan niem chung rang, tap qudn Id mpt 
nguon chiing cir (Dieu 82, khoan 7), va la 
chiing cir neu dugc cong dong noi co tap 
qudn do thira nhdn (Dieu 83, khoan 7). Tuy 
nhien, tap qudn cdn phai dugc chimg minh 
bdi tinh thieu ro rang ciia n6. Bp luat Td 
tung Ddn sy khong noi ro ai co nghia vu 
chimg minh tap quan va each thirc chirng 
minh no nhu the ndo. Bai viet nay se lam ro 
nhung van dS do. 

1. Khdi niem va cac thanh t l cua tap 
qudn thu'cng mai 

Tap quan la doi tugng nghien cim cua 
nliieu ITnh vuc khac nhau nhu: van hoa, lich 
su, xa hpi hpc, luat hpc... Dudi goc dp luat 
hpc, ngudi ta thudng chii y tdi cac qui tdc 

' NCS., Cdng ty Cd phan Dau tu do thj vd Khu cdng 
nghiep Song Dd 7. 
' Hpc vien Tu phap, Giao trinh Luat lo tung ddn su, 
Nxb. Cdng an Nhan dan, 2007, tr, 165 

xir SU ciia tap qudn ma trong d6 chiia dimg 
cdc giai phdp cho viec gidi quyet tranh chap 
giua cac ben lien quan. Ludt Thuong mai 
2005 dua ra dinh nghTa: "Tap qudn thuong 
mai Id thoi quen dugc thira nhdn rpng rai 
trong hoat dpng thuong mai tren mpt vung, 
miln hodc mot ITnh vuc thuong mai, co noi 
dung ro rang dugc cac ben thira nhan de xdc 
dinh quyen va nghTa vu ciia cdc ben trong 
boat dpng thuong mai" (Dieu 3, khoan 4). 

Nhu vay, khong phdi bat ky mpt qui tSc 
ling xir nao thugc thoi quen dSu dupc dp 
dung trong viec gidi quyet tranh chdp phdp 
ly giiia cac ben. De dp dung mpt qui tdc tdp 
qudn cdn phai chiing minh dupc cdc yeu to 
ciia no. 

Mpt qui tac tap quan bao gom hai ySu 
to; (1) YSu to vat chat (hay con ggi la yeu to 
thuc tai); va (2) Yeu tl tinh thdn (hay con 
ggi la yeu to y thiic, hay yeu to tdm ly). 

Yeu to vdt chdt cua tap quan bao gom 
hai hgp phan quan trgng: Thir nhdt, co Sf 
ton tai mot qui tdc xir su; va thii: hai, co 
khong gian vd thdi gian ton tai ciia qui tac 
do. Qui tac xir su nay dugc hinh thanh do 
thoi quen va co khd nang xdc dinh duoc 
quyen va nghTa vu cua cac ben tham gia 
quan be, co nghTa la nd cd kha ndng dieu 
chinh hanh vi thyc te cua cdc ben. Quy tit 
nay phdi tin tai trong mot khong gian iM 
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dinh, CO nghTa la nd tdn tai trong mot c6ng 
dong nhdt dinh theo lanh thi, theo nghi 
nghiSp, theo tgc ngudi, hodc theo sinh hoat 
trong cac ITnh •vuc khac nhau nhu van boa, 
nghe thuat, the thao...Va no da tin tai trong 
mot khodng thdi gian dai, co nghTa la da 
dugc cong dong su dung lap di lap lai nhilu 
Idn va c6 kha nang anh hudng tdi tdm ly 
chung ciia cong dong do. 

Yeu td tinh thdn ciia tap qudn bao gom 
hai hgp phdn do la: rihan thirc vd y chi. Su 
ton tai ciia qui tdc tap qudn trong cong 
dong doi hoi mpi thanh viSn trong c6ng 
dong biSt tdi qui tdc tap qudn do; vd mpi 
thdnh vien cua eong dong deu mong muon 
,tudn thii qui tac. 

2. Qui tac chung ve chiing minh tap 
quan 
s, Trong tranh chdp, ngudi muon bdo ve 
rlgi ich cua minh cd nghTa 'vu chiing minh. 
, Tir nguyen tdc ndy c6 the suy luan ra: nghTa 
; /u chiing minh tap qudn thupc ve ngudi nai 
•̂a tap qudn, bdi ngudi nai ra qui tac tap 

j4uan thyc sy muon dya vao do de bdo ve Igi 
ch ciia minh. Ngugc lai, ngudi phdn doi Igi 
ch do CO nghTa vu chiing minh dS bao ve 
gi ich ciia minh lien quan tdi sy phan doi. 
uy nhien, quyen thdm dinh co tap quan 

'"hu vdy hay khong va tdp qudn do co dugc 
'p dung hay khong lai thudc ve thdm phan 
"•6 trdch nhiem gidi quyet tranh chdp liSn 
i%an. Cdc boat dpng cua ngudi bao ve Igi 
'C-\i cua minh vd eiia ngudi thdm djnh tap 
ij'uan diu phai dua vao viec phdn tich cac 
meu to ciia tap quan. 

i'̂  Viec chiing minh tap qudn thyc chdt la 
$\i trinh tim cau trd ldi cho cdc cdu hoi 
i-iu: (1) Cd qui tac tap quan nhdt djnh ton 
i#i khong; (2) Nlu cd thi no cd lien quan tdi 
:. (h viec tranh chap khong; va (3) Lieu no co 
gii'l dugc dp dung hay khong. Viec xdc dinh 

K 

CO ton tai qui tac tap quan hay khong phy 
thugc hodn toan vdo viec chimg minh cdc 
yeu to ciia tap qudn, co hghia la phdi chimg 
minh co sy ton tai cua qui tdc xii su trong 
mdt cong dong nhdt dinh, dugc sir dung lap 
di lap lai trong mpt khoang thdi gian du dai 
md dugc mgi thanh vien cua cong dong dd 
biet dSn va mong mu6n tudn thii no. Viec 
xdc dinh qui tac tap qudn nay co lien quan 
tdi vu viec tranh chap hay khdng lien quan 
tdi viec phdn tich cac tinh tiSt phdp Iy cua 
vu viec tranh chap. Neu cac tinh tiet cho 
thdy quan he bi pha vd bdi tranh chap phii 
hgp vdi ndi dung va hudng dieu tiet ciia qui 
tdc tap qudn thi co the ket ludn qui tdc tap 
qudn d6 co lien quan. Cuoi ciing, viec thdm 
dinh qui tdc tap qudn do co the dem ra dp 
dung hay khong phu thugc vdo cdc diSu 
kien nhu: thu nhdt, hien khong co qui dinh 
phdp ludt ndo eung cdp gidi phap gidi quyet 
tranh chdp dang dugc xet xir; thir hai, qui 
tac tap qudn nay khong chong lai trdt tu 
cong cong; va thir ba, qui tdc tap qudn nay 
khong chong lai thudn phong my tuc. 

Xet tir phuong dien chiing cii, cac chiing 
minh tren thyc chat lam ro cho ba thupc tinh 
cua chiing cii la: tinh khdch quan, tinh lien 
quan vd tinh hgp phdp ciia chimg cir. 

3. Chiing minh tinh chat thuong mai 
cua tap quan 

Ludt Thuong mai 2005 xdy dyng mpt 
dinh nghTa tong qudt ve hoat dpng thuong 
mai nhu sau: "Hoat dong thuong mai la hoat 
dong nham muc dich sinh Igi, bao glm mua 
bdn hdng h6a, cung ling dich vu, ddu tu, xiic 
tien thuong mai vd cdc boat d6ng nhdm muc 
dich sinh Igi khac" (DiSu 3, khoan 1). Bg 
ludt Td tung Ddn su 2004 cho rdng: tranh 
chdp thuong mai la tranh chdp phat sinh 
trong hoat dpng thuong mai giiia ca nhdn, tl 
chiic CO ddng ky kinh doanh vdi nhau vd 
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dIu nhdm muc tieu Igi nhuan (Dieu 29, 
khodn 1). Do do, khi dp dyng tap quan 
thuong mai, ngudi ta c6 the chia chiing 
thdnh hai loai: (1) Loai thii nhdt la tap 
qudn thuong mgi thudn tuy, cd nghia la tap 
qudn phat sinh tir moi quan he giira cac 
thuong nhdn vdi nhau, hay tir hoat ddng 
nghi nghiep ciia thuong nhan hodc tir hdnh 
vi thuong mai thudn tiiy; (2) Loai thii hai la 
tap qudn dugc dp dung trong thuong mgi, 
CO nghTa la tap quan khong phai la tap qudn 
thuong mai thudn tiiy nhimg dugc dp dung 
trong quan he thuong mai hay tranh chap 
thuong mai do duong su vien ddn va dupc 
toa dn chap nhdn. 

Do do, ngoai viec xae dinh tap qudn 
theo qui tac chung ve chiing minh tap quan 
cdn phdi xdc dinh tinh chdt thuong mai ciia 
tdp quan. Neu tap qudn dugc xdc dinh Id tap 
qudn thuong mai thudn tiiy thi viee dp dung 
no la mpt nguyen tdc ludt dinh. Con neu tap 
qudn CO thS dugc dp dung trong thuong mai 
thi phai chiing minh viec dp dung no kh6ng 
chong lai hay lam mdt di tinh chdt thuong 
mai cua tranh chdp. Tinh chdt thuong mai d 
ddy can phdi dugc gidi thich tir sy doi hoi 
ciia thuong trudng, vi du nhu: quay vdng 
von, thdi hieu ngdn, tang cudng tin dung, 
bao ve quyen Igi ngudi tiSu dung, su thdnh 
that cua thuong nhan... 

4. Ky thuat chirng minh tdp quan 
Do quan he xa hpi va tranh chdp ngay 

cang phiic tap, pham vi tranh chdp co thi 
trSn ca binh dien quoc tS, vd ky thudt giai 
quyet tranh chap ngay mpt chi tilt, nen boat 
dpng giai quySt tranh chdp hien nay co 
nhiSu khac biet vdi thdi ky sir dung tap 
qudn tai cdc cong dong dia phuong. 

6 cac dia phuong Viet Nam xua kia, 
cdc qui tdc tap quan dugc ngudi phan xd 

tuyen ddn. Hgc gia Ngd Diic Thinh nhiin 
dinh: "Do luat tuc dugc luru truySn bSng 
mieng trudc khi dugc van bdn hoa, nSn 
nhilu ngudi chuyen xd kien thu6c long 
nd" .̂ Ciing nhu vdy, d Anh tir xa xua khi co 
tranh chdp xdy ra, ngudi gia ca nhat trong 
bg lac dimg ra tuyen bo dau la cac qui tic 
tap qudn .̂ Ky thudt xet xii nhu vay kh6ng 
the phii hgp vdi su phiic tap cua quan hS xa 
hpi, sy phong phii eiia nguon ludt va su h6i 
nhap quic te hien nay. 

Trong xet xu cde tranh chdp ve luat tu, 
toa an dong vai trd trpng tai, cdn chinh luat 
su ciia cac ben la nhiing ngudi tranh tung. 
Cdc ben phai ddn chiing tap qudn. Viec dan 
chiing ndy co mpt ky thuat kha phiic tap va 
tinh tl phu thupc phdn ldn vao cac tinh tilt 
cua ddi tugng chiing minh. 

Trudc het can luu y: Viec dan chimg 
tap qudn noi chung vd tap qudn thuong mai 
noi riSng gdn lien vdi viec giai thich tap 
quan. Giai thich tap qudn thuong mai cung 
la giai thich phdp ludt. Theo quan niem 
tuong doi pho bien d Viet Nam, "giai thich 
phdp luat la Idm sdng td ve mat tu tudng va 
noi dung cua cdc qui pham phdp luat, dam 
bdo eho su nhdn thirc va thyc hien nghiem 
chinh, thing nhdt phap ludt" vd dugc chia 
thdnh giai thich khdng chinh thiic vd giai 
thich chinh thirc, trong do gidi thich chinh 
thiic la mpt boat dpng cua co quan nha nuoc 
CO tham quyln"*. Quan niSm nay nghieng 
nhilu ve giai thich cac qui pham phdp luat 
chiia dyng trong cac van ban phap ludt. Nhu 

^ Ngo DiJ:c Thjnh, Ludt tuc vdphdt triin ndngthona 
Viet Nam hien nay, Nxb. Chinh tri Qudc gia, Hi Ngi, 
2000, tr. 28. 
' Ngo Huy Cuong, Luat so sdnh, Bai giang diSn tiJ. 
* Khoa Luat - Trudng dai hpc Tdng hop Wk Ngi, 
Giao trinh ly ludn chung vi Nhd nuac vd Phdp lv&, 
HaNpi, 1993,tr.383-384. 
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vdy se khd khdn khi dp quan niem ndy vao 
viec gidi thich cac tap qudn thuong mai. 
Giai thich khong chinh thiic cac qui tdc tap 
quan co the dugc tien hanh bdi cdc nha xa 

' hgi hpc, phong tyc hpc, van hoa hpc, ddn tgc 
hgc, lich sir hgc... Gidi thich khdng chinh 
thirc nhu vdy xem xet cdc qui tac tap qudn d 

' cdc goc do chuyen mdn khac nhau, giup ich 
cho cac luat gia trong viec giai thich chinh 

' thiic cac qui tdc tap qudn de dp dung trong 
viec gidi quySt tranh chdp. No cho thdy qui 

! tac tap qudn cu thS trong m6t hire tranh tong 
quat va ggi y hoan canh dich thyc ndo qui tdc 
cu thS do dugc dp dung, dong thdi ggi y each 
hieu diing dan nhdt ve ngii nghTa ciing nhu tu 

. tudng cua qui tac do. Gidi thich chinh thiic 
3 cdc qui tac tap qudn thuong mai co nhiing 

diSm khac biet vdi giai thich chinh thiic cdc 
qui pham phap luat theo quan niem dugc 

' dien giai d tren nhu sau: 
Thir nhdt, gidi thich cac qui tac tap quan 

thuong mai gan lien vdi viec dan chiing tap 
quan. Do do, ngudi co nghia vu gidi thich Id 
ngudi nai ra tap quan hay ngudi ddn chiing 
tap quan, vd viec giai thich ndy phdi dugc 
CO quan hay dinh che dp dung phdp luat 

' chdp nhdn. 
Thd hai, gidi thich tap qudn thuong mai 

phdi phu hgp vdi hoan cdnh ciia tranh chdp 
> va logic vdi ddi song thuong mai trong mot 
I pham vi nhdt djnh. 

Luat tap quan du khong ro rang bdng 
ludt thdnh van, song neu co, nd phdi dugc 
thi hien dudi dang vat chdt nhdt dinh. Neu 
thilu su thi hiSn nhu vdy thi khong the 

I chimg minh dugc su ton tai cua no (ke cd ve 
mat tu tudng lln noi dung). 

Theo hpc gid Ngo Diic Thinh: luat tuc d 
Vifit Nam dugc tbi hien dudi ba dang: (1) 
Ldi ndi van truyin raieng; (2) Thanh vdn; 

va (3) Thyc hdnh xa hpi . Luu y rang, thuat 
ngii "thanh vdn" dugc sir dung tai day 
khong theo nghTa phdp ly ma eo nghia la 
viec ghi chep ludt tuc thdnh tu lieu. 

Cae luat gia cdng phdp quoc te nhdn 
dinh: Tap quan qudc te duoc the hien qua 
nhiSu vo bgc vdt chdt khde nhau nhu: thu tii 
ngoai giao, tuyen bo chinh sdch, xuat ban 
phdm, y kiSn ciia cdc co van phdp ly, so tay 
phdp ly, cac quySt dinh va thyc tien thi 
banh...^ 

Tdm lai, tap quan phap dugc the hiSn 
dudi dang: (1) Dugc ghi chep lai thdnh tu 
lieu; (2) Dugc truyen mieng; va (3) Dugc 
thi hanh qua thyc tien. Viec phan loai ndy 
CO y nghTa trong viec tim kiSm va chiing 
minh cdc qui tac tap qudn phap. 

Hieu tdm quan trpng cua tap qudn 
thuong mai, cdc nha luat hgc, thuang nhdn, 
cdc phong thuong mai va cong nghiep, cdc 
hiep hgi nganh hang... suru tap va xuat ban 
chiing, dien hinh Id Incoterms. Phong 
Thuang mai quoc te vdi suy xet rang: nhiSu 
khi cac bSn giao ket hgp dong khong biet r5 
nhung tap qudn thuong mai ciia nudc ben kia 
gdy ra nhirng hieu ldm dan tdi tranh chdp, 
kien tung lang phi thdi gian va tien bac, vi 
vdy, ldn ddu tiSn nam 1936 da xuat ban Bg 
qui tdc gidi thich cac dieu kien thuang mai, 
dugc siia ddi vd bo sung vao cac ndm 1953, 
1967, 1976, 1980, 1990, 2000, vd 2010. B6 
qui tdc nay co vai tro rat ldn trong mua bdn 
hang hoa qudc te, tuy nhien chi trong pham 
vi dieu kien giao hang hda. 

(Xem tiep trang 45) 

* Ngd Diic Thjnh, Ludt tuc vd phdt triin nong thon a 
Viet Nam hien nay, Nxb. Chinh trj qu6c gia. Ha Npi, 
2000, tr. 28. 
* Ian Brovmlie, Principles of Public International Law, 
Fifth Edition, Oxford University Press, 1999, p. 5. 
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2,1%/thang trong cdc thang tilp theo. Cd 
nhieu y kien cho rdng, viec dua ra miic tiln 
phat ndng Id gidn tiep "biic td" doanh 
nghiep; vd binh trung lam tang gdnh nang 
tai chinh vdn dd rdt khd khan cho doanh 
nghiep. Tuy nhien, neu nhin tu chilu ngugc 
lai, viec tang tien phat khien cho doanh 
nghiep phai can nhac Igi ich thiet ban trudc 
khi vi pham. Them vao do, nhiing doanh 
nghiep ndo ng ldn se budc phai sdm phd sdn 
de trdnh tinh trang ng ehdng no, khdng thi 
cd tinh keo dai thdi gian; va tir goc dp kinh 

te, viec chdm diit sdm boat ddng ciia cdc 
doanh nghiep kem hieu qud la each tdt dS 
gidm dang ke chi phi xa hdi, bdo ve Igi ich 
ciia ngudi lao dgng. 

Nhu vdy, vdi thuc trang ng, chdm va 
trdn ddng tien BHXH cua cac doanh 
nghiep hien nay thi viec tien hdnh va dp 
dung ddng bd cdc bien phdp tren se dem lai 
hieu qud qudn ly cho co quan BHXH va tao 
su an tdm eua ngudi lao dpng khi Iam tai 
doanh nghiep dd. 

(Tiep theo trang 39 - Chimg minh tap qudn ...) 

Cac qui tde ciia tap quan phap cdn co 
the tim thdy trong cdc phdn quySt cua cdc 
toa an khi gidi quyet cac vu viec tranh chdp 
cu thi. Phan quylt eua tda an dp dung qui 
tdc ciia tap qudn phap ciing dugc xem Id tu 
lieu ghi chep tap qudn. 

Viec ;ighien ciiu va suu tap cdc qui tdc 
tap quan ddi hdi nhieu thdi gian va cdng 
siic. Ngodi viec tim kiem cd tinh each tim 
hilu trong mdt giai doan nhdt dinh, cdc 
cdng viec tim kiem ciia cdc ludt gia thudng 
xudt phat tir nhu cdu gidi quylt cac tranh 
chip ma chinh he thdng phap ludt ddi hdi vd 
cho phep dp dung cdc qui tdc nhu vdy. D I 
thdm dinh viec cd qui tac tap quan hay 
khdng, thdng thudng ngudi ta phdi tim tdi 
cac ngudn ciia nd. Cd the tim thdy cdc qui 
tdc tap qudn tai cdc tu lieu khac ngodi cac 
xudt ban phdm chuyen ve tap quan phap, va 

trong trudng hop nay cdn phai xem xet cdc 
qui tac dd tren co sd chiing cii khde vl sy 
tdn tai eiia chung. 

Trong viec tim kiem va chiing minh 
cac qui tde ciia tap quan phdp, phuong 
phdp phdng vdn ehuyen gia cd y nghTa rdt 
quan trpng. Cac chuyen gia d ddy khdng 
hodn toan la nhung ngudi chuyen nghien 
ciiu vd suu tap tap qudn, ma con cd nhiing 
thuong nhdn trong cung ITnh vyc kinh 
doanh vdi cac ben tranh chdp. Dac biet Imi 
y rang: eiing gidng nhu cac qui tdc cua ludt 
thanh vdn, ede qui tac cua tap quan phap 
ciing cd su thay ddi theo thdi gian bdi yeu 
cdu thuc sy cua xa hdi hoac nghi nghiep. 
Do dd, cac y kien ciia chuyen gia cd thi 
ldm cho viec tim kiem cdc qui tdc tap quan 
phap chi'nh xdc, trdnh Idi thdi. 
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