
THI HANH AN DAN SÛ  VA NHU CAU XA HOI HOA 

Chu Thi Hoa 

Tdm tit: Tinh trgng dn tin dong dang la vdn di bice xue trong cong tdc thi hdnh dn 
ddn su hiin nay & nuoc ta. Trong bdi cdnh do, xd hpi hda mpt so hogt dpng thi hdnh dn 
ddn su la mpt goi m& trong qud trinh hodn thien td chiic vd hogt dpng thi hdnh dn ddn 
su dap ung yeu cdu cdi cdch tuphdp. 

Abstract: Non-enforcement of civil judgments is a big problem in activities of civil 
judgment enforcement in Vietnam currently. In this context, socialisation of some 
activities of civil judgment enforcement is a hint for the improvement of organizing and 
conducting such enforcement to meet judicial reform requirement. 

1. Thuc trang to chuc cff quan thi 
hanh an dhx sir 

Lich sir phat triin cua ca quan thi hanh 
an dan sy (THADS) cho thiy, he thing ca 
quan nay ludn dugc td chuc theo dan vi 
hanh chinh va si lugng diu mii ngay mdt 
"phat trien". Thyc hien quy dinh ciia Luat 
THADS nam 2008 va Nghi dinh si 
74/2009/ND-CP ngay 9/9/2009 cua Chinh^ 
phu, he thing td chiic co quan THADS theo 
nganh dpc dugc kien toan. Cue THADS 
thudc Bd Tu phap dugc nang cap, thanh 
Tdng cue THADS, thuc hien quan ly theo 

nganh dpc vi THADS theo quy dinh ciia 
phap luat. Cac ca quan THADS dia phuong 
dugc cung ci theo hudng ca quan THADS 
cip tinh dugc nang cap thanh Cue THADS, 
CO quan THADS cap huyen thanh Chi cue 
THADS, boat ddng cua cac co quan 
THADS dpc lap tuong ddi vdi chinh quyen 
ca sd (Uy ban nhan dan (UBND) tinh, Sd 
Tu phap, UBND cap huyen, Phdng Tu 
phap...). Toan nganh da thanh lap (chuyen 
ddi) 63 Cue THADS tinh, thanh phi true 
thudc trung uong va 695 Chi cue THADS 
huyen, quan, thi xa va thanh phd thudc tinh. 

Mo hinh ca quan THADS qua cac thdi ky 

^̂ ~~~~~-~XIan cir phap Iy 
Cap 

Trung uofng 
Cap tinh 

Cap huyen 

Phap If nh THADS 
1993 

Cue THADS 

Phong THADS 
thuoc So Tu phap 
Doi THADS thupc 
UBND cap huyen 

Phap lenh THADS 
2003 

Cue THADS 
Co quan THADS 

Tinh 
Co quan THADS 

Huyen 

Luat THADS 2008 

T5nB cue THADS 
Cue THADS (63 

Cue) 
Chi cue THADS 
(695 Chi cue) 

•TliS., BoTirpMp. 
' B6 Tu pĥ p - Vien Khoa hoc Phap 1̂  (2012). Du an diiu Ira ca ban vi thuc trgng to chuc va hoat dgng 
THADS, thi hanli an hinh su ( THAHS), Chu nhi?m: TS. Dirong Thi Uianh Mai. 
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* Nguon nhan luc cua ca quan 
THADS 

Hien nay, chap hanh vien dugc quy 

dinh thanh ba ngach (sa cap, trung cap va 

cao cap), qua dd tao thuan lgi cho viec quan 

ly, to chiic cong viec va thyc hien cdng tac 

luan chuyen, diiu dgng giiJa chip hanh vien 

cdng tac d Cue va Chi cue THADS. Ngoai 

ra, de giup viec hieu qua cho chap hanh vien 

thi chiic danh thu ky THADS ciing dugc h i 

sung theo quy dinh ciia Luat THADS nam 

2008. Din hi t nam 2013, toan nganh 

THADS dugc giao 9.891 bien chi (trong dd 

da thuc hien dugc 9.137 bien che vdi gan 

3.700 Chip hanh vien (CHV) va tren 500 

tham tra vien, tham tra vien chinh va tham 

tra vien cao cap... Chat lugng ddi ngii cdng 

chiic THADS ngay cang dugc nang len, din 
nay, 100% CHV cd bing Cu nhan Luatl 

Nhu vay, trong thdi gian qua, nguin 
nhan lyc cua ca quan THADS da dugc cai 
thien rat nhieu, tuy nhien, vin cdn mdt s i 
han che nhat dinh: 

Thu nhdt, sd lugng CHV chua tuong 
ung v&i su gia tdng nhanh chong cita khdi 
lugng cong viec. Mac du cdng tac tuyin 
dung can bd thi hanh an (THA) hang nam 
da dap ling dugc gin het yeu ciu v i chi tieu 
bien che^ nhung sd lugng can bp THA hien 
van cdn thieu, do cac vu viec THADS tang 
hang nam ca ve sd luong lan gia tri phai thi 
hanh. Vi vay, sd lugng CHV vin d tinh 
trang "nguai dudi theo viec" va chua dap 
ling dugc khdi lugng vu viec dan su phai thi 
hanh hang nam (xem bieu dd phia du&i)'*. 
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THADS hang nam (gia tri THA tinh theo dffn vi ty dong) 
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- Bp Tu phap- Ting cue THADS (2013) Bao cao ting kat cong tac THADS nam 2013. 
' s i can bp THADS so voi tong chi tieu bien chS a cac co quan THADS thirimg dat ti le khoang 95-96%. 
•"Ngudn s6 lieu: B^ Tir phap - Tong cue THADS, Bao cao tong ket cong tac THADS cac nam 2007-2013. 
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Thu hai, co cdu cdn bp trong ngdnh 
THADS chua hap ly giiia ti li CHV v&i cdn 
bp giup viec THA. Tir goc dp vi tri/vai trd 
cua CHV trong boat ddng THADS thi CHV 
la lyc lugng ndng edt trong cdng tac 
THADS, la ngudi cd nhiem vu, quyen ban 
dugc Nha nudc giao de td chiic thi hanh 
dung ndi dung cac ban an, quyet dinh cd 
hi?u lyc phap luat cua toa an. Vdi nhung 
nhiem vy dugc giao theo quy dinh phap 
luat, CHV la ngudi quyet dinh tien trinh, 
hieu qua cdng tac THADS. Ket qua khao sat 
cua Bd Tu phap thuc hien nam 2011-2012 
ve thuc trang td chiic va boat ddng THADS, 
THAHS^ cho thiy, cd 47,3% CHV mong 
mudn moi CHV co 02 ngu&i gidp viec de 
dam bao tdt cdng tac THADS. Tuy nhien, 
tinh din hit nam 2013, toan nganh THADS 
cd 9.891 bien chi, trong do c6 3.699 CHV, 
531 tham tra vien va 1.602 thu ky thi hanh 
an. Nhu vay, tren thyc te nganh THADS 
hien chua dam bdo duoc ti le 1 CHV cd 02 
cdn bp - thu ky thi hanh dn gidp viec ma 
trai lai, sd CHV hien nhieu gip hai lin si 
thu ky THA {2,3 CHV/lthu ky nghiep vu). 

Thu ba, hiin tugng qud tdi trong ngdnh 
THADS. Tinh trang nay la he qua cua vin 
de ca cau phan bd ti le CHV/tdng si can bg 
THA chua hgp ly va su gia tang hang nam 
vi sd lugng cdng viec THADS (ca vi si 
lugng vu viec Ian gia tri phai thi hanh). Cac 
ca quan THADS mac dii da dugc tang 
cudng dang ke ddi ngu can bd, CHV nhung 
vin khdng tranh khdi tinh trang qua tai, 
thiiu hut nhan lyc trong cdng viec, dac biet 
d khu VUC dd thi - kinh ti phat triin nhu d 
TP. Hi Chi Minh, Ha Npi... 

* Ve nguon kinh phi 
Ngudn tai chinh va try sd, trang thiit hi 

cho cdng tac THADS ludn trong tinh 
trang chua dap ung yeu cau. Khao sat cua 
Bd Tu phap thyc hien nam 2011-2012 vi 
thyc trang td chuc va boat ddng THADS, 
THAHS^ cho thiy, trong ting sd 272 CHV, 
kiem sat vien, chuyen vien ca quan THA 
dugc hdi, cd rat nhieu ngudi danh gia nguin 
tai chinh cho cong tac THA (86,4%) va tru 
sd, h-ang thiit bi cho cdng Xkc THA (77,7%) 
khdng dap ling yeu cau. Trong khi do, 
ngudn kinh phi tu ngan sach danh cho khii 
CO quan nay la gan nghin ty ddng mdi nam'. 

2. Nhu cau xa hoi hoa mpt so hoat 
dong thi hanh an dan su 

Hien nay, c6 hai giai phap cd thi khic 
phuc thyc trang tren dd la: 

(1) Tiep tuc tang bien che cho co quan 
THADS, kem theo la tang dau tu ngan sach 
cho CO quan nay de giam lugng an tin dpng; 

(2) Hoac la xa hgi hda vide THADS is 
miic dd nhit dinh. 

Neu lya chpn giai phap thii nhit thi cd 
mpt sd van de do thuc tien dat ra la ;̂ 

Thu nhdt, bp may THADS hien nay 
mang tinh chat la cac ca quan nha nudc va 
phai dam nhidm rapt khdi lugng cdng viec 
rat Idn. Cac sd lieu d trdn cho thiy, si 
lugng an phai thi hanh ngay cang tang va 
tdn dgng ngay cang nhiiu; bg may THADS 
qua tai ve lugng viec phai lam do thieu 
ngudi, thiiu kinh phi. Han nua, giai phap 
nay cung mau thuin vdi chu truong cai 

' Bp Tu phap - Vien Khoa hpc phap ly (2012), Du dn 
dieu tra ca bdn ve thuc trang td chuc va hoQt dqng 
THADS, THAHS, Chil nhi$m TS: Duong Thj Thanh 
Mai. 
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Bp Tir phap - ViSn Khoa hpc Phap ly, Du dn dieu 
tra ca bdn vi thirc trgng tS chuc vd hogt dong 
THADS, THAHS, Chu nhiem: TS. Duong Thi Thanh 
Mai. 
'Nt. 
* Bo Tir phap, Vien Khoa hpc phdp ly: Xa hgi hoa 
hogt dpng thi hdnh dn ddn su - Mgt so vdn di l^ 
ludn vd thifc tien, Th6ng tin khoa hpc phdp ly si 5 
nam2001, tr. 135. 
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each hanh chinh, tinh gian bien che bd may 
nha nudc hien nay. 

Thu hai, viec ca quan nha nudc dam 
nhan to chde thuc hien thi hanh cac loai ban 
an la mdt sy bao cap khdng can thiet, the 
hien d viec phai dung ngan sach nha nudc la 
ngudn ddng gdp cua toan dan de chi phuc 
vu cho lgi ich cua sd it ngudi. 

Thic ba, nhu tren da neu, viec td chiic 
THADS do CO quan nha nudc dam nhiem 
toan bd, mdt mat gay nen su qua tai; mat 
khac, phuang thdc, each thiic thi hanh khdng 
mem deo, khdng linh boat, may mdc, tao ra 
nguy ca tieu eye trong viec td chuc THA. 

Neu lua chpn giai phap thu hai se dat 
dugc mgt sd lgi ich sau: 

Thii: nhdt, xd hpi hoa hogt dpng 
THADS phii hop v&i chu truong xa hpi hoa 
dich vu hdnh chinh cdng cua Nhd nuac ta 
hien nay. Ben canh dd, viec xa hgi hda hoat 
dgng THADS ciing phu hgp vdi chu truong 
cai each tu phap ma Dang va Nha nudc ta da 
di ra ttong nhiiu nam qua. Nghi quyet sd 49-
NQ/TW dat ra yeu ciu chung ve xa hgi hda 
cdng tac THA: "Timg bu&c thuc hiin viec xd 
hpi hod vd quy dinh nhicng hinh thirc, thu tuc 
di giao cho td chuc khong phdi Id ca quan 
nhd nuac thuc hiin mpt so cong viec THA "; 
trong do, rieng ve xa hpi hda THADS, Nghi 
quyet neu ro: "nghien cicu chi dinh thicaphdt 
lgi (thira hdnh vien); tru&c mdt, co the to 
chirc thi diim tgi mpt so dia phuang, sau vdi 
ndm, tren ca s& tdng kit, ddnh gid thuc lien 
se cd bu&c di tiip theo ". 

- Thu hai, xd hpi hoa la phu hop v&i 
tinh chdt cita mpt sd hogt dpng trong quy 
trinh THADS. Hien tai, trong qua trinh ti 
chiic thi hanh mgt vu an cy the, ca quan 
THA va CHV phai ty minh thyc hien toan 
bp cac cdng viec (mac dii trong sd dd, cd 
nhdng cdng viec khdng nhat thiit CHV phai 
dich than lam, ching ban nhu tdng dat giiy 

td, hda giai...) va ngan sach nha nudc phai 
chi tra cho toan bd cac boat dgng. Vi vay, 
vdi mgt sd cdng viec ma viec thuc hien 
khdng bat huge phai sir dung quyen lyc tu 
phap (quyen thay mat Nha nudc de ap dung 
cac bien phap cudng che ddi vdi duong su 
khdng tu nguyen thi hanh cac quyet dinh 
dan su ciia toa an) thi chuyen giao cho cac 
luc lugng cua xa hdi thyc hien. 

- Thic ba, xd hpi hda la cdn thiet de 
gidm tdi dp luc cua co quan THADS. Tren 
thuc te, cdng viec phai tien hanh trong mdt 
vu viec THA thudng ddi hdi nhieu cdng 
doan, nhieu boat dpng tac nghiep; trong khi 
dd sd viec ca quan THADS thy ly va giai 
quyet ngay cang tang ca ve sd lugng lan 
muc dp phiic tap, ddn den tinh trang nhieu 
ca quan THADS qua tai so vdi bien che. 
Bdi vay, viec chuyen giao mpt phan cac 
cdng viec hoac toan bd cdng viec THADS 
cho cac td chiic khac trong xa hpi gdp phan 
giai quyit tinh trang an tdn dpng va giam sy 
cdng kenh ve td chiic co quan THADS. 

- Thic tu, xd hpi hda nhdm ddp icng nhu 
cdu ciia nguai ddn, tgo diiu kien cho nguai 
ddn sic dung cdc dich vu ho trg trong qud 
trinh THA. Viec xa hgi hda boat ddng 
THADS ciing tao cho ngudi dan cd dieu 
kien lya chgn phuang thuc THA thich hgp 
va hieu qua nhat. Ben canh dd, trong trudng 
hgp ngudi dan lya chpn THA cua nha nudc, 
thi hg van cd thi sd dung mdt sd dich vu do 
cac ca quan THA tu nhan cung cap. Tren 
thuc ti, hau het ngudi dugc THA thieu 
chuyen mdn va ky nang xac minh tai san, 
thu nhap cua ngudi phai THA, do dd hg cd 
nhu ciu su dung dich vu ho trg. Theo ket 
qua khao sat cua Bd Tu phap thyc hidn nam 
20II-20I2 vi thyc trang td chiic va hoat 
dpng THADS, THAHS, cd 54,6% trong 
ting si 119 ngudi dugc THA dugc hdi cho 
biet hp cd nhu cau sii dung dich vu lien 
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quan den THA. Ket qua khao sat danh gia 
ciia CHV cung cho thiy, cd 70% (191/273) 
CHV cho biet duang sy trong cac vu viec 
THADS cd nhu ciu su dyng dich vu lien 
quan din THA. Duong su trong vu viec 
THA thudng cd nhu cau dugc hd trg xac 
minh dieu kien THA cua ngudi phai THA, 
xac nhan sy kien va lam trung gian hda giai 
hoac trung gian de lien be vdi phia ben kia. 

3. Danh gia mo hinh thi diem che 
djnh Thira phat lai d TP. H6 Chi Minh 
thdi gian qua 

3.1. Nhung kit qua tich cue 
Thic nhdt, ve xdy dung the che. Nhieu 

van ban phap luat da dugc ban hanh tao lap 
CO sd phap ly cho viec thi diem boat dong 
Thira phat lai . Theo do, Thua phat lai la 
ngudi cd du cac tieu chuan do phap luat quy 
dinh, dugc Nha nudc bd nhiem de lam cac 
cdng viec ve THADS (bao gdm xac minh 
dieu kien thi hanh an va tryc tiep thi hanh 
ban an, quyet dinh theo yeu cau cua duang 
sy); tdng dgt gidy t& cua tda an va ca quan 
THADS cho duong su; lap vi bdng (ghi 

^ (I) Nghi " înh so 61/2009/ND-CP ngay 24/7/2009 
ciia Chinh phu v^ to chuc va hoat dpng cua Thira 
phat lai thuc hien thi diim tai TP. H6 Chi Minh; (2) 
Quygt dinli s6 224/QD-TTg ngay 19/2/2009 cua Thu 
tucmg Chinh phu phe duyet De an "Thirc hien thi 
diem che djnh Thira phat lai tai TP. Ho Chi Minh"; 
(3) Thong tu s6 03/2009/TT-BTP ngay 30/9/2009 
ciia Bo Tu phap huong dan thuc hien mpt so quy 
djnh ve cac cong viec ciia Thira phat lai, ve giai 
quyet mpt so van de phat sinh idii cac V5n phong 
Thira phdt lai giai the, cham dut hoat dpng, vk bi6u 
miu nghiep vu cua cac Van phong Thira phat lai va 
quan ly The Thira phat lai; (4) Thong tu lien tich s6 
12/2010nTLT-BTP-TANDTC-BTC ngay 24/6/2010 
ciia B6 Tu phap, Toa an nhan dan t6i cao, Bp Tai 
chinh huong din mpt so npi dung lien quan d6n chi 
phi thuc hien cong viec ciia Thira phat lai; (5) Thong 
tu lien tich s6 13/2010/TTLT-BTP-TANDTC-
VKSNDTCngay 07/7/2010 cua Bo Tu phap, Toa an 
nhan dan t6i cao, Vien kilm sat nhan dSn t6i cao 
huong dan mpt so no! dung \k thu tuc thuc hiSn cong 
viec ciia Thira phat lai. 

nhan su kien, hanh vi dugc dung lam chiing 
cu trong xet xu va trong cac quan he phap 
ly khac) va lam cac cdng viec khac theo quy 
dinh ciia phap luat cd lien quan. 

Thie hai, vi kit qud hogt dpng cua cdc 
Vdn phong Thicaphdt lgi 

Sau mpt thdi gian chuan hi, vao ngay 
21/5/2010, Bp Tu phap da cip phep thanh 
lap 5 van phdng Thira phat l̂ i dau tien. Din 
thang 6 nam 2014, Bp Tu phap da bd nhi$m 
58 Thira phat lai; UBND TP. Hi Chi Minh 
da thanh lap, cap phep hoat ddng cho 10 
Van phong Thda phat lai'" 

Tinh den thdi diem tdng k t̂ viec thi 
diem che dinh Thua phat lai tai TP. Hi Chi 
Minh (30/6/2012), kit qua boat ddng cua 
cac Van phdng Thira phat l̂ i tren cac 
phuang dien chinh nhu sau' ; 

Ve tdng dgt gidy t&: Da thyc hien tdng 
dat 103.218 van ban vdi tdng chi phi thu 
dugc budc diu la 6.568.605.000 ding. Vi 
ca ban, cac Van phong Thda phat lai da 
thuc hien tdt, dung phap luat viec ting di|t 
cac van ban, giay td cho tda an va cac co 
quan THADS. 

Ve lap vi bdng: Tong so vi bang da lap 
va dang ky tai Sd Tu phap TP. Hi Chi Minh 
la 5.020 vi bang, tdng doanh thu la 
9.556.248.000 ding. 

Ve xac minh diiu kiin thi hdnh dn vd to 
chuc thi hdnh dn theo yeu cdu ciia duong 
su: Cac Van phdng Thua phat lai thuc hien 
dugc 147 vu viec xac minh dieu kien thi 
hanh an vdi tdng sd phi thu dugc la 
682.550.000 ddng; true tiip t i chde thi hanh 
xong 26 vu viec vdi gia trj thi hanh la 

So li^u cua Tong cue THADS, Bp Tu phap. 
' ' Ngu6n: Bao cao ciia T ing eye THADS tai H§i 
nghj T6ng kfit th^c hi?n thi difim chi djnh Thira phSt 
lai tai TP. H 6 Chi Minh ngay 2/S/2012, s i li|u n^y 
khSng tinh den ki t qua hoat d6ng cua 03 vSn phftng 
m6i dupe thanh lap. 
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7.318.317.993 ding chi phi thu dugc la 
359.966.280 ding. 

Qua ba nam thi diem td chde boat ddng 
Thua phat lai tai TP. HCM cho thiy: (1) Cac 
van phdng Thua phat lai thyc hien kha tdt 
viec tdng dat cac van ban, giay td cho tda an 
va cac ca quan THADS; (2) Viec lap vi bing 
da gdp phan hd trg tich cue cho cac td chde, 
ca nhan xac lap chung cd, han chi tranh 
chap, nii ro ve phap ly trong cac giao dich 
dan sy, bao Ve quyen va lgi ich chinh dang 
cho ngudi dan; (3) Viec xac minh dieu kien 
THA cua ca quan Thira phat lai da thyc su la 
trg thil dac lyc cho ngudi dugc THA. 

Thic ba, ve vai trd, tdc dpng cua chi 
dinh Thua phdt lgi 

Ddi v&i ngu&i ddn vd xd hpi, viec thyc 
hien thi diem che dinh Thira phat lai da gdp 
phan nang cao nhan thdc khdng nhiing ddi 
vdi ca quan nha nudc ma cdn ddi vdi ngudi 
dan ve mot chu truang mdi cua Dang, Nha 
nudc. Chi dinh Thua phat lai da tao ca che 
tang cudng tinh chu dpng, tich eye cua cdng 
dan trong cac quan he dan sy, td tung dan 
su. Trong do, viec lap vi bang cua Thua 
phat lai da dugc ngudi dan ddn nhan tich 
cue vi da tao them mdt cdng cu phap ly di 
ngudi dan ty bao ve quyen, lgi Ich hgp phap 
ciia minh trong thyc hien cac giao dich dan 
sy va trong qua trinh td tung tu phap. Ben 
canh do, su hien dien cua cac Van phong 
Thua phat lai ben canh cac ca quan THA 
cua Nha nudc da tao diiu kien de ngudi dan 
cd them su lya chpn phii hgp vdi nang lyc, 
diiu kien ciia ca nhan khi yeu ciu THADS. 

Ddi v&i hogt dpng tu phdp, boat dgng 
Thua phat lai da budc diu hd trg tich cue 
cho cac boat dgng tu phap dugc nhanh han, 
hieu qua hon, gdp phin giam tai cdng viec 
cua cac ca quan tu phap, trudc bet la cua tda 
an va ca quan THADS. Theo quy dinh phap 

luat va thuc tien cong tac td tung, de giai 
quyet mdt vu an thi tda an phai thyc hien 
tdng dat rat nhieu loai giay td, van ban 
(nhu: thdng bao thy ly vu kien, giiy mdi liy 
Idi khai, quyet dinh khan cap tam thdi, giay 
trieu tap duang sy, quyet dinh dua vu an ra 
xet xu; quyet dinh, ban an cua tda an); vdi 
viec giao Thua phat lai thyc hien viec nay 
se gdp phan ho trg rat Idn trong viec xet xu 
ciia tda an. Ddng thdi, viec giao Thua phat 
lai xac minh noi cu tru, tai san ciia duang su 
cung giup tda an giai quyet vu an nhanh 
chdng, thuan lgi, gdp phan bao ve quyen lgi 
hgp phap ciia ngudi khdi kien va ngudi 
dugc THA sau nay. 

Doi v&i CO guan THADS. Tren thyc te, 
vdi mdi loai vu viec THA, CHV phai tdng 
dat it nhat 05 loai giay td, nhu giay bao tu 
nguyen THA, giay mdi, quyet dinh THA, 
bien ban tdng dat quyet dinh THA, thdng 
bao ke bien tai san, dinh gia tai san; trudng 
hgp thi hanh cuang che phai co 15 loai giay 
td. Cac cdng viec ve tdng dat van ban THA, 
xac minh dieu kien THA, tryc tiep td chiic 
THA ciia Thira phat lai da tac dgng den y 
thuc, trach nhiem cua cac ca quan THADS, 
tao ca che vua phdi hgp, hd trg, vira canh 
tranh lanh manh trong linh vyc THA, budc 
dau gdp phan ban che mot so tieu cue trong 
boat dpng nay. 

Ngoai ra, dudi goc dp ve kinh te, viec 
thuc hien che dinh Thira phat lai gdp phan 
dam bao cac giao dich dan sy, kinh te diing 
phap luat; bao ve quyen, lgi ich cua cac ben 
khi tham gia cac quan he nay. Ddng thdi, 
tao ra mgt nghe mdi trong thi trudng dich 
vu phap ly, gdp phan bao dam moi trudng 
phap ly lanh manh, tu do thiic day kinh ti -
xa hpi phat trien. 

Hien nay, cd 12 dia phuang dugc chpn 
md rpng thi diem che dinh Thira phat lai 
(ngoai TP. Hd Chi Mmh) gim Ha Ndi, Hai 
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Phdng, Vmh Phuc, Quang Ninh, Thanh Hda, 
Nghe An, Binh Dinh, Binh Duong, Ddng 
Nai, Tien Giang, An Giang, VTnh Long. 
Rieng ddi vdi TP. Hd Chi Minh, md rpng 
thyc hien thi diem che dinh Thua phat lai tai 
mpt sd quan, huyen tren dia ban thanh phd. 

Den thdi diem thang 6/2014, tren pham 
vi ca nudc cd 40 Van phdng Thua phat lai 
da thanh lap tren tdng so tdi da 66 Van 
phdng dugc phe duyet d 13 dia phuong thyc 
hien thi diem; cd 81 Thua phat lai da dugc 
cap the hoac de nghi cap the tren tdng so 
185 Thda phat lai da dugc bd nhiem. 

3.2, Nhitng vu&ng mac, bat cap cua 
viec thi diem thuc hien chi dinh Thua 
phdt lai 

- Ve nhgn thicc: 
Tir phia xa hdi, mac du da cd d nudc ta 

nhieu nam dudi che dp cii, song nhin chung 
den nay che dinh Thua phat lai vin cdn xa 
la ddi vdi nhieu ngudi dan. Hau hit cac 
cdng viec Thua phat lai dugc lam diu dang 
do CO quan nha nudc cd tham quyen thyc 
hien, vi vay, ngudi dan chua quen nhin nhan 
va su dung Thua phat lai nhu mdt dich vu 
trong ITnh vyc tu phap de hd trg cho viec 
thuc hien cac quyen, nghTa vu cua ca nhan, 
td chuc minh. 

Do Thua phat lai mdi dugc thi diim vdi 
thdi gian ngan nen ngudi dan chua biit 
nhieu, chua quen vdi loai hinh dich vu nay, 
dan den cd sy phan biet trong viec su dung 
cac boat ddng ciia Thira phat lai. Cu thi 
ngudi dan da sd dung dich vu lap vi bing dd 
chua cd ca quan, td chuc nao khac thyc hien 
trong khi nhu ciu xa hgi rit Idn, nhung hp lai 
de dat, ban chi yeu ciu cac Van phong Thua 
phat lai thyc hien cdng viec mang tinh quyin 
lyc nhu THA, dac biet dii vdi cac vu viec 
can ap dung bien phap cudng chi. 

Tu phia ca quan nha nudc, nhan thiic v̂  
vi tri, vai tro, nhi^m vu cua Thda phat lai 
ciing chua rd rang, day du va con thiiu sy 
thdng nhat, din den viec frien khai mdt s5 
cdng viec de thuc hien thi diem chi dinh nay 
chua dugc thong sudt, ddng bd; cdng tac 
phdi hgp giiia cac ca quan toa an, co quan 
THADS va cac ca quan khac cd lien quan 
vdi cac van phdng Thda phat lai chua thsit 
chat che, co nhiing luc, nhung viec con 
cham, chua dap ung dugc ydu ciu nhiem vu. 

- Ve thi chi: 
Chd dinh Thda phat lai dang dugc thuc 

hien thi diem, nen cac quy djnh phap luat vi 
Thua phat lai cdn chua day du, hieu lire 
chua cao, chua ddng bd va cd nhung diim 
thieu cy the. 

Viec ban hanh cac van ban hudng dan 
thi hanh Nghi quyit cua Quic hdi vi Thua 
phat lai chSm so vdi tidn do, mac du viec thi 
diim cd hieu lyc td 01/7/2009 nhung din 
giira nam 2010 cac thdng tu lien tjch hudng 
din vi nghiep vu, vi chi dp tai chinh mdi 
hoan tat de tao mdi trudng phap ly, an toan 
cho Thua phat lai boat ddng. 

Nghi quyit cua Quic hpi chi quy dinh 
vi nguyen tic viec thyc diim thi diim chi 
dinh Thua phat lai, van ban cd hieu lyc cao 
nhat vi td chuc va boat dpng cua Thira 
phat lai la Nghi dinh cua Chinh phu, diiu 
do dan din vudng mic vi ap dung phap 
luat khi cd mau thuan, xung ddt npi dung 
giira nghi dinh vdi cac luat, phap lenh co 
lien quan, lam han chi hieu luc boat dpng 
cua Thira phat lai. 

van de bao dam hieu luc phap ly ciia 
chi dinh Thua phat lai trong thdi gian tii 
khi kit thuc thi diim (01/7/2012) din khi 
Qudc hpi ban hanh van ban phap luat mdi 
ve Thira phat lai chua dugc dy lieu, tinh 
toan cu the trong Nghi quyet sd 
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24/2008/QHI2, do do, din din lung tung 
trong hudng dan, chi dao cua co quan quan 
ly nha nudc thdi ky ehuyin tiip va phin 
nao gay tara trang lo ling, thiiu tin tudng 
cua chinh cac Thua phat lai cdng nhu ciia 
nhiing ca nhan, td chde da hoac dang sd 
dung dich vu Thua phat lai. 

- Vi to chiic, nguon nhdn luc cda cdc 
Van phdng Thicaphdt lgi: 

Ve to chuc, do thdi gian hoat ddng chua 
dai va dang trong giai doan thi diim, nen 
cac Van phdng Thda phat lai vin con dang 
trong qua trinh vira lam vira dn dinh, ciing ci 
va phat trien td chuc, hinh thanh timg budc 
ca che quan ly dieu hanh npi bd van phdng, 
thao gd dan nhiing khd khan, ban chi vi 
ngudn nhan luc. Cho den nay, dpi ngii Thda 
phat lai, thu ky va nhan vien giup viec tai cac 
Van phdng van cdn thieu ve sd lugng, chit 
lugng khdng ddng deu, cdn nhiing trudng 
hgp thieu ky nang, kinh nghiem trong giai 
quyet cdng viec, cd trudng hgp chua dap ling 
yeu cau ve nang lyc cdng tac. 

- Trong hogt dpng cua cdc vdn phong 
Thira phdt lgi: 

Trong hogt dpng tdng dgt gidy l&, su 
phii hgp, hd trg cua cac ca quan, td chde 
vdi Thda phat lai chua that sy hieu qua. Mdt 
sd tda an va ca quan THADS con e ngai, 
chua that sy tin vao nang lyc ting dat cua 
cac Van phdng Thua phat lai, do vay, viec 
thda thuan di ky kit hgp ddng tdng dat bi 
cham trd, keo dai nhiiu thang. Ben canh do, 
tda an va ca quan THADS chi mdi ehuyin 
giao mpt si loai van ban can tdng dat mang 
tinh "tham dd" nen sd lugng van ban 
ehuyin giao cho cac Van phdng Thda phat 
lai cdn it so vdi nhu cau tren thuc te. 

Trong hogt dpng lap vi bdng, cdn cd 
mpt si vudng mac nhu: (1) Pham vi va 
trinh tu, thu tuc lap vi bing chua cu thi din 

den sy lung tdng trong qua trinh tac 
nghiep; (2) Chua cd quy dinh cy thi vi 
tham quyen cua ca quan quan ly nha nudc 
trong viec xu ly kip thdi ddi vdi nhihig vi 
bang dugc xac lap khdng dung phap luat va 
thyc te khach quan. 

Trong viec xde minh dieu kien thi hdnh 
dn, mpt sd co quan, td chiic chua hoac 
khdng hgp tac, ho trg, giiip dd Thua phat lai 
trong viec cung cap thong tin ve tai san 
THA, mpt si UBND cip xa tu chdi cung 
cap thdng tin ve tai khoan cua ngudi phai 
thi hanh an, ca quan dang ky tai san khdng 
cung cap thdng tin ve tai san cua ngudi phai 
THA theo yeu cau cua Thua phat lai... 
Tham chi, cd y kien cdn cho rang, yeu cau 
cung cip thdng tin ciia Thua phat lai la 
khdng cd can cu phap ly, vi Thda phat lai 
khdng phai la ca quan nha nudc. 

Ngoai ra, theo quy dinh cua phap luat, 
viec xac minh dieu kien THA chi dugc 
thyc hien sau khi ban an, quyit dinh cua 
tda an da cd hieu luc phap luat. Do vay, 
cac Van phdng Thda phat lai khdng thi 
thuc hien viec xac minh dieu kien THA 
theo yeu cau cda duang su trudc khi cd ban 
an (vi dy nhu viec xac minh de giup duang 
sy cd ca sd de nghi toa an ap dung bien 
phap khan cap tam thdi). 

4. Ket luan va mpt so de xuat 
Dang ta da cd nhieu chu truang di ddi 

mdi td chuc va boat dpng THA. Nhiing chu 
truang do cho thay tu duy chiin luge dung 
dan cua Dang vi ITnh vyc phap luat va tu 
phap ndi chung, trong ITnh vyc THADS ndi 
rieng, da dugc phat trien cimg vdi nhiing 
budc di viing chic ve xay dung Nha nudc 
phap quyen, hoan thien he thing phap luat, 
cai each tu phap va cai each hanh chinh. Mot 
trong nhiing chu truang do la xa hdi hoa mot 
sd boat dpng THADS thdng qua viec thyc 
hien thi diem che dinh Thda phat lai. 
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Tuy nhien, nhin ting thi, kit qua thuc 
hien cac loai cdng viec cua Thua phat lai 
trong thdi gian qua chua ddng d§u, trong 
do, kit qua vide xac minh dieu kien THA, 
tryc tiip ti chiic THA dat dugc con thap, 
chua tuong xung vdi tiem nang cua md hinh 
va nang luc cua cac Van phdng Thda phat 
lai. Di chi dinh Thua phat lai thyc sy phat 
huy tac dung tren thyc te, chung toi xin neu 
mdt sd de xuat sau: 

Thir nhdt, vi thi che: can kip thdi ban 
hanh nhirng van ban quy pham phap luat 
diiu chinh phu hgp vdi tinh hinh thuc te 
cua Thda phat lai. Ching han, hien nay 
khdng cd mdt van ban phap luat nao quy 
dinh cac loai viec Thua phat lai dugc hoac 
bi cim lap vi bing. Do dd, de tranh tuy tien 
trong viec lap vi bang hoac trudng hgp ca 
quan chuc nang gay khd khan cho duong 
sy sd dung vi bang khi cd sy kien phap ly 

phat sinh, can cd van ban phap luat hudng 
dan cu the. 

Thu hai, Thua phat lai la che dinh rit 
mdi, cdn dang trong giai doan thi diem nen 
ben canh nhung nhung hinh thuc thdng tin, 
tuyen truyen da thyc hien, can tap trung 
quang ba hinh anh Thda phat lai thdng qua 
cac vu viec cu the ma Thda phat lai da thuc 
hien hieu qua trong thyc te. 

TTzK- ba, Toa an nhan dan toi cao va Bp 
Tu phap can cd van ban chi dao Tda an 
nhan dan cap tinh va Cue Thi hanh an dan 
sy tai cac dia phuang thyc hif n thi didm chi 
dinh Thda phat lai, tao didu kien va kip thdi 
thyc hien chuyen giao cac van ban, giSy td 
cho cac van phdng Thda phat lai tdng dat 
theo quy dinh. 

Thic tu: thudng xuyen bdi duong, dao 
tao nghiep vu cho cac Thda phat lai va Thir 
ky giup viec cho Thua phat lai. 

(Tiep theo trang 49 -Quyen dan sir ciia ...) 

can cd nhiing quy dinh cu the, day du ve 
quyen rieng tu de dam bao cho ngudi LGBT 
dugc bao ve, tdn trpng va dugc ddi xd binh 
dang nhu nhung ngudi khac trong xa hgi. 

Dudi goc dp phap luat qudc te, cac van 
ban nhu: Tuyen ngdn the gidi ve Quyen con 
ngudi nam 1948 (Dieu 12), Cdng ude Nhan 
quyen chau Au nam 1950 (Dieu 8), Tuyen 
bd chau My ve Quyen va trach nhiem cua 
con ngudi nam 1965, Cdng ude quoc te ve 
cac quyen dan su va chinh tri nam 1966 
(Dieu 17), Cdng ude cua Hpi ddng chau Au 
1981 ve bao ve ca nhan ddi vdi viec xu ly ty 
ddng cua du lieu ca nhan (COE)''... da 

" Xem them npi dung chinh ciia cac vSn ban nay a 
tai lilu: ThS. Thai Thi Tuylt Dung, Quyin rieng tu 
trong thdi dgi cdng nghi thong tin. Tap chi Nghien 
cim lap phap, si 9/2012, tr.14-21. 

khang dinh sy rieng tu, quyen rieng tu ciia 
cdng dan dugc bao hg, bao dam thyc thi. 
Nhu vay, cd the nhan thay xu hudng ghi 
nhan quyen rieng tu da xuat hien tu lau tren 
the gidi. Trong he thdng phap luat cac nudc 
cd nhidu md hinh xay dyng phap luat ve 
quyen rieng tu va da khang dinh day du ndi 
dung cua quyen nay. 

Tu cac ly do tren, tdc gid de nghj nen 
ghi nhdn day du quyin rieng lu trong du 
thdo Bp ludt Ddn su (sira doi). Theo do, 
Diiu 23 va 28 nen dugc gdp chung lai vdi 
ten ggi "Quyin rieng tu" ve thdng tin ca 
nhan, eg thi, thdng tin lien lac, noi cu trii. 
Tiip theo do, cd thi ban hanh mot Luat ve 
Quyin rieng tu de cu the hda quy diijh cua 
Dieu nay. 
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